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COMMENTARIES 



ON THE 



LAWS OF ENGLAND. 



VOL. I. 



VOL. I. 



TO 



THE RIGHT HONOURABLE 



ROBERT LORD GIFFORD, 



^'^ 



BARON OP ST. LEONARD S, 

MASTER OF THE ROLL6| AND ONE OF HIS MAJESTY'S 
MOST HONOURABLE PRIVY COUNCIL. 



My'Lord^ 

In requesting permission to 
inscribe this edition of Blackstone's Comment- 
aries to Your Lordship, I was actuated by mo- 
tives of high and unfeigned respect for quali- 
ties and attainments upon which I will not here 
enlarge. I believed too, that your attachment to 
our common profession wouldmakeyoulookwith 
a favourable eye on any well-meant attempt to 
render it service, and that you would not un- 
willingly connect your name with a work which, 
more than any other, has tended to liberalise 
the practice of the law, and to disseminate a 
knowledge of its principles generally through 
the English nation. I did not of course hope 
that faults in execution, of which I was myself 
conscious, would escape Your Lordship ; but 
I knew that the most able are commonly the 
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most candid judges, and I was sure that in de- 
tecting my errors, the difficulty of avoiding 
them would not escape your consideration. 

I have only now to request Your Lordship 
to receive the work with the same kindness^ 
with which your permission to present it to you 
was accorded to me, and to subscribe myself^ 
with great sincerity, 

Your Lordship's most obliged 

and obedient Servant, 

JOHN TAYLOR COLERIDGE. 



Tekpls, 
June 20th, 1825. 



PREFACE 



TO 



THIS EDITION. 



In undertaking to prepare a new Edition of the 
Commentaries, I proposed to myself three principal 
objects: 1st, to verify and correct the text, and the 
oinginal references j Sd, to notice such alterations in 
the law as had been made by the legislature, and 
such errors as had been pointed out by judicial deci- 
sions, since the death of the Author; and lastly, 
within certain limits to supply, and to explain what 
appeared to me to have been lefl either wanting, or 
unnecessarily difficult in a book of elementary in- 
stitutes. 

The first of these I have not literally accomplished ; 
for I was unable to procure some of the authors re- 
ferred to J and as to others, of which there have 
been several editionsj I have contented myself with 
ascertaining that they warranted the position in the 
text, without being able, in every instance, to correct 
the reference to the page. But these were princi^ 
pally cases in which the citation had been made 
rather for illustration or ornament than for legal au- 
thority : in those of the latter description, it will be 
found that I have corrected many errors which had 
crept into the copies j and, I trust, I have thereby 
facilitated the search of the student, who is anxious 
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to trace Blackstone to those on whom he founds his 
opinions ; a labour which every student will find amply 
repaid by its utiHty. 

The notes, which I have added to the text, are in- 
tended to accomplish my second and third objects ; 
to what extent they have done this, must be left to 
the judgment of others. I do not flatter myself that 
many errors, and many omissions, will not be de- 
tected ; and whoever considersi the vast and perpe- 
tually growing extent of our law statute and common, 
civil and criminal, the great difference between the 
courses pursued in our several courts of justice, and 
the exclusive nature of each lawyer's individual study 
and practice, will be satisfied, I think, that I am not 
unreasonable in claiming for myself, in common 
with every editor of Blackstone, a large share of 
allowance and indulgence. 

I am aware, however, that I may be exposed to 
censure for a fault of a different kind — it will be 
thought by many that my notes are too numerous ; 
and I confess that when I began the edition, super- 
fluous annotation was one of the faults of former 
editors, which I most confidently hoped to be 
able to avoid. But it is difficult to judge fairly of 
this without actual experience j tlie Commentaries 
are in the hands of the most different descriptions 
of readers ; they are referred to by the lawyer, 
studied by the pupil, consulted by the country gen- 
tleman y and each will expect from tlie editor, the 
subsidiary information whicli he happens to need at 
the moment. This circumstance alone will neces- 
sarily create notes many in number, and various in 
kind; but to this must be added that of the im- 
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mense alteration whidi the law has tindergone eince 
tlic death of" the autliorj and something must in rea- 
son be allowed for the personal unwillingness wliich 
an editor cannot but feel to suffer even unimportant 
oversights to pass unnoticed, and thereby expose him- 
self to the imputation of carelessness or ignorance, 

I ought to state, that Irom motives of personal con-" 
venience, the volumes have been prepared for the 
press in irregular order, the tliird being printed the^ 
first, and the first the last ; this will explain many re* 
ferences from the first and the second to notes in the 
subsequent volumes, which perhaps should more cor- 
rectly have been placed where the necessity for them 
first occurred. * 

In the progress of the work I have received, what^ 
is never wanting in my profession, much kind and 
vahiable assistance ; it has never been refused where 
I have sought it; it has often been offered, where I 
had not thought of* asking for it I must deny my- ' 
self, however, the pleasure of specifying by name anyJ 
of those who have so assisted me, because I am still 
too uncertain of the judgment which may be passed 
upon the work, to think it right to connect their re- 
putation witli it even in the slightest degree. 

With all its faults I anxiously hope that it may not 
appear to have been executed in a careless or indiil 
ferent spirit; it is impossible, at least I have found it 
so, in a long work executed in the intervals of busi- 
ness always to keep the attention equally vigilant ; 
but I should be sorry to be thought to have betrayed 
a want of due feeling for my author. To me the 
Commentaries appear in the light of a national pro- 
perty, which all should be anxious to improve to the 
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utterinost, and which no one of proper feeling will 
meddle with inconsiderately. It is easy to point out 
their faults ; and their general merits of lucid order, 
sound and clear exposition, and a style almost fault- 
less in its kind, are also easily perceived^ and univer- 
sally acknowledged : but it requires periiaps the 
study necessarily imposed upon an editor to under- 
stand fully the whole extent of praise to which the 
author is entitled ; his materials should be seen in 
their cnide and scattered state ; the controversies 
examined, of which the sum only is shortly given ; 
what he has rejected, what he has forborn to say, 
should be known ; before his learning, judgment, 
taste, and above all, his total want of selfcdispky, 
can be justly appreciated, 

IfJ in the present attempt, I liave failed to add 
utility to this great work througli ignorance or inad- 
vertence, I shall very thankfully receive all candid 
correction, and strive to profit by it upon any future 
occasion which may be afforded me. 



TiMTU, Jme so, 1895. 
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TO 

The Queen's Most Excellent Majesty , 

THE FOLLOWING VIEW 

OF THE LAWS AND CONSTITUTION 

OF ENGLAND, 

THE IMPROVEMENT AND PROTECTION OF WHICH 

HAVE DISTINGUISHED THE REIGN 
OF HER MAJESTTS ROTAL CONSORT, 

IS, 

WITH ALL GRATITUDE AND HUMILITY, 

MOST RESPECTFULLY INSCRIBED 

BY HER DUTIFUL 

AND MOST OBEDIENT 

SERVANT, 



WILLIAM BLACKSTONE* 



SIR W. BLACKSTONE'S 



PREFACE. 



The following sheets contain the siibstance of li 
course of lectures on the laws of England, which 
were read by the author in the university of Oxford- 
His original plan took its rise in the year 1753 : and 
notwithstanding the novelty of such an attempt in 
this age and country, and the prejudices usually con- 
ceived against any innovations in the established 
mode of education, he had the satisfaction to find 
(and he acknowledges it with a mixture of pride and 
gratitude) that his endeavours were encouraged and 
patronised by those, both in the university and out 
of it, whose good opinion and esteem he was princi^ 
pally desirous to obtain. 

The death of Mr, Viner, in 1756, and his ample 
benefaction to the university for promoting tlie study 
of the law, produced about two years afterwards a 
regular and pubUe establishment of what the author 
had privately undertaken- The knowledge of our law^ 
and constitution, was adopted as a liberal science by 
general academical authority ; competent endowments 
were decreed for the support of a lecturer, and the 
perpetual encouragement of students ; and the com- 
piler of the ensuing Commentaries had the honour 
to be elected the first Vinerian professor* 
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In this situation he was led, both by duty and 
inclination, to investigate the elements of the law, 
and the grounds of our civil polity, with greater 
assiduity and attention than many have thought it 
necessary to do. And yet all, who of late years 
have attended the public administration of justice, 
must be sensible that a masterly acquaintance with 
the general spirit of laws and the principles of uni- 
versal jurisprudence, combined with an accurate 
knowledge of our own municipal constitutions, their 
original, reason, and history, hath given a beauty 
And energy to many modern judicial decisions, with 
which our ancestors were wholly unacquainted. If, 
in the pursuit of these inquiries, the author hath 
been able to rectify any errors which either himself 
or others may have heretofore imbibed, his pains will 
be sufficiently answered : and, if in some points he 
is still mistaken, the candid and judicious reader will 
make due allowances for the difficulties of a search 
8o new, so extensive, and so laborious. 

2 Nw. 1765. 



POSTSCRIPT. 

Notwithstanding the diffidence expressed in the 
foregoing Preface, no sooner was the work com- 
pleted, but many of its positions were vehemently 
attacked by zealots of all (even opposite) denomina- 
tions, religious as well as civil ; by some with a 
greater, by others with a less degree of acrimony. 
To such of these animadverters as have fallen within 
the author's notice (for he doubts not but some have 
escaped it) he owes at least this obligation ; that they 
have occasioned him from time to time to revise his 
work, in respect to the particulars objected to j to 
retract or expunge from it what appeared to be really 
erroneous ; to amend or supply it when inaccurate 
or defective ; to illustrate and explain it when 
obscure. But, where he thought the objections ill- 
founded, he hath left, and shall leave, the book to 
defend itself: being fully of opinion, that if his 
principles be false and his doctrines unwarrantable, 
no apology from himself can make them right ; if 
founded in truth and rectitude, no censure from 
others can make them wrong. 
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ADDENDA. 



DuErNG the progress of printing the work some statutes have 
passed, which it is necessary to notice here. The most jraportant 
is the 6Geo.4. C.16.J the new bankrupt actj which repeals the 
S Geo. 4, c- 90-, of which an account ia given in the notes to the 
3 1 St chapter of Book II* The new act exemptB from the operation 
of the bankrupt laws certain descriptions of persona enumerated in 
VoLIL at p*477. ii.(l): that is to say, stage-coach proprietors, 
brewers, maltsters, Bcavengers, alum or kelp manufacturers, persons 
engaged in drawing and redrawing negotiable securities, brick- 
rnakers, and lime-burners ; and includes scriveners and calender- 
er». In respect of the first class of acts of bankruptcy, enu- 
merated at p. 479. n.(2), it adds the qualification of fraudulent to 
the grants or conveyances, which are there mentioned; and pro- 
vides that no conveyance of a trader's whole property, for the 
benefit of all his creditors^ executed and notified as mentioned in 
the statute, shall be deemed an act of bankruptcy, unless the com- 
mission shall issue within six months from the execution. As to 
the auxiliary commissions mentioned at p* 480. n. (3)., it provides 
specially, that all examinations of witnesses under them shall be 
taken down in writing, and be annexed to the original commission. 

The 29d section makes a slight alteration in the commissioners^ 
fees, and prohibits, on pain of disability to act in that or any 
other commission, the receiving any other than the specified sums, 
or the eating and drinking at the charge of the creditors or of the 
estate. 

The 38th section imposes the same penalty on the gaoler in 
the case of an escape, which is noticed at p-482. n.{8); but it is 
silent as to compelling the gaoler to produce the bankrupt to his 
creditors. 

The 48 th and 49th sections empower the commissioners to pay 
to the servants and clerks of the bankrupt six months* wages in 
full, if so much be due, leaving them to prove, as ordinary cre- 
ditors, for any further arrears j and to refund to any apprentice 
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(whose indentures become completely discharged by the issuing 
of the commission) a proportionate part of the premium which 
hafi been paid for him* 

The 74th section limits the landlord's power of distress to one 
year's rent, which, by the 5 Geo. 4., was available for two. — 
See p. 487. n. (19). 

The 82d section makes an alteration in the law as stated at 
p. 486. n. (16), relative to payments by and to bankrupts. In both 
cases these, when made at any time before the date and issuing of 
the commission, are protected, notwithstanding an act of bank- 
ruptcy, if bona Jidcy and not being, in the first case a fraudulent 
preference of the creditor, nor in both made with notice of any 
act of bankruptcy committed ; the same rule is also extended to 
the delivery of goods to the bankrupt or his order. 

The 131st section provides that no certificated bankrupt shall 
be liable to satisfy any debt discharged by the certificate upon 
any contract or promise so to do, unless the same be in writing 
signed by the bankrupt, or sofne person lawfully authorized by 
him in writing. 

In the 4th volume, at p. 117, it is stated, that the bubble act, 
6 Geo.l.c. 18., was enacted in the year after the South Sea pro- 
ject ; this is an error for the year before ; the repeal of the statute, 
or very essential alterations in it, are now under the consideration 
of the legislature. 

In the same volume, at p. 154., it should have been stated, that 
28 Geo. 3. c.38., mentioned in n. (1), on the offence of owling, was 
repealed by the 5 Geo. 4. c. 47., and the offence itself thereby ex- 
punged from the statute book. It should also have been stated 
at p. 389. of the same volume, that, by the 53 Geo. 3. c. 145., cor- 
ruption of blood is restrained to the offences of high and petit 
treason and murder. 

At p. 338. of the same volume, n. (3), reference is made to a 
pending case, in which, upon demurrer to a plea of autrefois ac- 
quit in misdemesnor, the judgment was for the crown. It has 
since been decided that such judgment is final. — R. v. Taylor, 
3B.&C.509. 

Temple, 
June20. 1825. 
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SECTION THE FIRST. 



ON THE STUDY OF THE LAW.* 



Mh. Vice-Chamcei.loR; and Gentlemen- of the ' 
University : 

'T'HE general expectation of so numerous and respectable 
an audience, the novelty, and (I may add) the importance 
of the duty required from tliis chair, must unavoidably be pro* 
ductive of great diffidence and apprehensions in him who has 
the honour to be placed in it. He must be sensible how much 
will depend u|3on his conduct in tlie infancy of a study, which 
is now first adopted by public academical authority; which 
has generdW been reputed (however unjustly) of a dry and 
unfruitful nature; aud of which the theoretical, elementary 
part*» have hitherto received a very moderate share of culti- 
vation. He cannot but reelect, that if either his plan of in- 
glroction be crude and injudicious, or tlie execution of it lame 
Imd superficial, it will cast a damp upon the farther progress 
of this most useful and most rational branch of learning ; and 
may defeat, for a time, t!ie pnblic*spiritcd design of our wise 
and munificent benelactorp And this he must more especially 
dread, when he feels by estperience how unequal his abilities 
afe (unassisted by preceding examples) to complete, in the 
maimer he could wish, so extensive and arduous a task ; sipce 
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he freely confesses, that hh former more private attempts 
have fallen very short of his own ideas of perfection* And 
yet the candour he has already experienced, and this last 
trenscendant mark of regard, his present nomination by the 
free and unanimous suifrage of a great and learned unU 
versity, (an honour to be ever remembered with the deepest 
and most affectionate gratitude,) these tctimonies of your 
public judgment must entirely supersede his own, and forbid 
him to believe himself totally insufficient for the labour at least 
of this employment. One thing he will venture to hope for, 
and it certainly shall be his constant aim, by diligence and 
attention to atone for his otlier defects ; esteeming that the 
best return which he can possibly make for your favoural)le 
opinion of his capacity, will t)e his unwearied endeavours in 
some little degree to deserve iU 

The science thus committed to his charge to be cultivated, 
metliodizeil, and explained in a course of academical lectures, 
is that of the laws and constitution of our own country : a 
species of knowIe<)ge in which the gentlemen of England have 
been more remarkably deficient than those of all Europe lie- 
sides* In most of the nations on the continent, where the 
civil or imperial law under different mocIiUcattoiis is closely 
interwoven with the municipal laws of the land, no gentleman, 
or at least no scholar, thinks liis education is compIete<1, till 
he has attended a course or two of lectures, botli upon tlie 
institutes of Justinian and the local constitutions of his native 
soil, under the very eminent professors Umt abound in tlieir 
several universities. And in the northern parts of our own 
island, where also the municipal laws are frequently connected 
with the civil, it is difficult to meet with a jierson of Litieral 
education, who is destitute of a competent knowledge in that 
science, whicli is to be ilie guardian of his natural rights and 
the rule of his civil conduct 



[ 5 ] Nor have the imperial laws been totally neglected even in 
the English nation. A general acquaintance w ith their deci- 
sions has ever been deser^^edly considered as no small accom* 
plishment of a genUeraan ; and a fasliion has prevailed, espe- 
cial !y of late, to transport Uie growing hopes of this island to 
fiireign universities, in Swil/^rlaml, Germany, and Holland ; 
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whiclij though infinitely inferior to our own in every other 
consideration, have been looketl npon as better nurseries of 
the civil, or {which is nearly the same) of their own municipal 
law. In the mean timi^ It has been the peculiar lot of our ad- 
niimble system of laws, to be neglected, ami even un known, by 
all but one practical profession ; though built upon the soundest 
foundations, and approved by tlie experience ofagi^. 

Far be it from me to derogate from the study of the ctvil 
law, considered apart from any binding autliority, as a collec- 
tion of written reason. No man is more thoroughly per- 
suaded of the general exceUence of it's rules, and the usual 
equity of it's decisions, r.or is better convinced of it*s use as well 
as ornament to the scholar, die divine, the stntesmanj and even 
the common lawyer* But we must not carry our veneration 
so far as to sacrifice our Alfretl and Etlward to the manes of 
Theodosius and Justinian : we must not prefer the edict of the 
praetor, or the rescript of the Roman emperor, to our own 
immemorial customs, or the sanctions of an English parlia- 
ment ; unless we can also prefer the despotic monarchy of 
Home and Byzantium, for whose meridians the former were 
calculatetl, to the free constitution of Britain, whicti the latter 
are adapted to perpetuate. 

WrTHOUT detracting, therefore, from the real merit which 

.abounds in the imperial law, I hope I may have leave to 

imssert, that if an Englishman must be ignorant of either the 

[one or the other, he had better be a stranger to the Roman 

J than the English institutions. For I think it an undeniable 

[position, that a competent knowledge of the laws of that society, 

I in which we live, is the proper accomplishment of every genUe- [ 6 ] 

I man and scholar; an highly useful, I had almost said essen- 

f tial, part of liberal and polite education. And in tliis I am 

warranted by the example of ancient Rome r where, as Cicero 

informs us % the very boys were obliged to learn the twelve 

tables by heart, as a catmen necessarium or indispensable lesson, 

■ to imprint on their lender minds an early knowledge of the 

[laws and constitution of their country* 

' Dt Legg. 2* 23, 
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But as tile long at id uiiivei'sal neglett ut thk ^tudy, witli 
us in England^ see tun, in some degree, lo call in question the 
truth of this evident pOMtlon^it slinll, therelbre, be die buiiiness 
of this introtlnctory discourse^ in the fiist place, to deinoii- 
btratc the utiltly of some general acquaiiilinice with the muni- 
cipal law of the Undj by pointing out it's particuUir nses iu all 
considenible j^ituatioui* of Ute- btJuie coujetrtureti will then be 
offered with regard to the causes of neglecting this useflil 
study: to. winch will be subjoined a few reflections on the 
}>ecuHar propriety of reviving it in out own iniiversities* 

And, first, to demonstrate tlie utility of some acquaintuncc 
with the laws oi* the landj let us only reflect a monient on the 
singidar fraiuc and polity of that laud which is governed by 
this system of laws» A land, peihaps» tlie only one in the 
miivei^e, in whicli (jolitical or civii liberty is Uie very end 
and scope of tlie constitution J* This liberty, righdy under- 
stooih consists in ihe power of doing whatever the laws per- 
mit ^(1 ) ; which is only to be efli^cted by a genera! contbmiity 
of all orders and degrees to those equitable rules of action, by 
which the meanest individual is pratecled from the insults and 
oppression of die greatest. As, therefore^ every snbject is 



(1) Tliifj fcctiM an imperfect cteJitiitioii of dvil tili^ty, n* it iidtl»er pm- 
ddes iliat the la^v^i, Twhidi iirtf to Iw the rule of condurt, flioulU lK?ju$ttii*J 
equiiJ, aor that the ^nhject should Uatv taikeii pan ia ilieir enflctiuent* 
Coasistcnfly with d^is u negro-davc on a siTgur-e*ti4tc is fret*; lie niuy tto 
«/hutevyrthe b*i pcniiit liiiii ro tlo. It i^ probable that the atithof luid 
hit vyc on the ilefinitioii of Moriti.i3<jtMeUj whith h itill luorc liicoiaplelc. 
La tiU^rit' t'ti k droit «/<■ fmrr iimt ct^ ^ttc U'i htM pernirti&ni. U&yA*, I. K, t%3» 
The p«s!suge dli'd frowi Ju^tiniim ciiiinat, I think, liave been intended for n 
dL'Anition Gi'rivil hbeitj, Lihertm t^nkiem^ (cj- ^hq eihm /*6rW votttnlur} 
fil nutnntliii farittita rjm qmnJ cmquf' favirf fihct^ Hid tfuid vj, aittJHn- pr^ 
ki^inr. TJits n»ay describe a ^tate of ivittiral frcetlom well ein>ugh, \*hicb 
h ihc power oi' tuiimg skh wc plr:**4% innxitrttiiitd t'lther In foree or low; 
Injl rot mint by luw U consistent ^kh civU freedom, [^cke^» ctefinitiou 
*ee«iKi to ^nitiih whot k wanting in tiiose lid&re inenibncd, "Freedom df\ 
Mien ntider governnieui {my* Uv) k to httve u stjindinir rule to live by, com- 
mon toevm uiitol that ioeicly,iiml nisule by the tegiilattve[H>vv«r erected 
in it; a liberty tufollmv my own will in tiH thingji, where the rule pr^^^rjbe* 

not, aaii not to be tubjert ta llie inconfiiuiu uncertHin, unknown.itrbitniry 

will of lujotber muu" On Ctovet iMueiii, b. ii. th, iv. 
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iiilei'ested in the preservation of tbt? laws, it is ihcuinbent 
iijK)n e%ery man to be ecqudntetl with ihost^^ at least, with 
which he is immediately concenieil ; lest Jie incur the ceiisurei 
as well as inconvenience, of living in jjociely without knowing 
the obligations which it lays him under. And thus mucli 
may suffice for persons of inferior condition^ who have neither 
lime nor capacity to enlarge their views beyond that contracted 
sphere, in which they are appointed to move. But those on 
ivhom nature and fortune have bestowed mure ubilitios and 
greater leisure, cannot be so easily excuseiL These advantages 
are given them, not for the benefit of llicmselves onl}^ butalt»a 
of the public; and yet they cannot, in any scene of lifej dis- 
charge properly their duty cither to tlie public or themselves, 
without sc^me degree of knowledge iji the !aw-i. To evince 
this the more dearly, it nuiy iu*t be amiss to deacend to a few 
partkuliu-s. 



En 



Let us, therefore, begin witb our gentlemen of independent 
estates and fortune, the most useful as well m considerable 
body of men in the nation ; whom even to suppose ignorant 
in this branch of learning is treatetl by Mr, Locke ** as a strange 
absurdity. It is tlieir landed property, with it's long and 
voluminous train of descents and conveyances, settlementSt 
entails, and hicumbraiices, that forms the most intricate and 
most extensive object of legal ktiowletlge* The thorough com- 
prehension of these, in all their minute distinctions, is, perhaps, 
loo laborious a task for any but a lawyer by profession ; yet 
still the understanding of H few leading principles, relating to 
estates and conveyancing, may form some check and guard 
upon a gentleman's inferior agents, and preserve him at least 
from very gross and notorious imposition. 

Again, the jxilicy of all laws has nuide some forms necessary 
in the wording oi' last wills and testaments, and more with 
regard to their attestation. An ignorance in these must always 
be of dangerous consequence, to such as by choice or neces- 
sity compile their own testaments without any technical assist- 
ance. Those who have attended the courts of justice are the 
best witnesses of the confusion and distresses that are hereby 
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occaaioneJ in families ; and of the difficulties that arise in 
discerning the true meaning of the testator, or sometimes in 
discovering any meaning at all : so that in tlie end his estate 
may often be vested quite contrary to these his enigmatical 
intentions, because, perhaps^ he has omitted one or two formal 
wordsj which are necessary to ascertain the sense with indis- 
putable legal precision, or has executed his will in the pre^sencc 
of fewer witnesses than the law requirest 

But to proceed from private concerns to those of a more 
public consideration. All gentlemen of fortune arc, in conse* 
quence of tlieir property, liable to be called upon to establish 
the rights, to estimate the injuries, to weigh the accusations, 
and sometimes to dispose of the lives of their fellow-subjectsj 
by serving upon juries. In this situation they have frequently 
a right to decide, and that upon their oaths, questions of nice 
unportance, in the solution of which some legal skill is requi- 
site ; especially where tlie law and the fact, as it often happens, 
are intimately blended together* And the general incapacity 
even of our best juries, to do this with any tolerable propriety, 
has greatly debased their authority ; and has un avoidably 
thrown more power into the hands of the judges, to direct, 
control, and even reverse tJieir verdicts, tlisn, jicrhaps, the 
constitution intendeds 
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But it is not as a juror only that the English gentleman 
is called upon to determine questions of right, and distribute 
justice to his fellow-subjects ; it is principally with this order 
of men that the commission of the peace is filled. And here 
a very ample field is oj>en for a gentleman to exert his talents 
by maintaining good order in his neighbourhood ; by punish- 
ing the dissolute and idle ; by protecting the peaceable and 
industrious; and, above all, by healing petty differences, and 
preventing vexatious prosecutions- But, in order to attain 
these desirable ends, it Is necessary tliat the magistrate should 
tmderstand his business ; and have not only the will, but tlie 
|>ower also (under which must be included the knowledge), of 
administering legal and efiectual justice. Else, when be has 
mistaken his authority, through passion, through ignorance, 
or ab«trdiiy> he will be the object of contempt from his infe- 
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riors, and of censure from those to whom he h aecouiitabte 

for his conduct. 

Yet farther; most gentlemen of considerable property, at 
some period or other in their Uvesj are ambitious of repre- 
senting their countiy in parUament ; and those, who are am- 
bitions of receiving so high a trust, would also do well to 
remember it's nature and importance. They are not thus 
honourably distinguished from the rest of their fellow-subjects, 
merely tliat tliey may privilege their persons, their estates, or 
their domestics; that they may list under party banners; may 
grant or withhold supplies ; may vote with or vote against 
a popular or unpopular administration ; but upon consider- 
ations far more interesting and important. They are the 
guardians of the English constitution ; the makers, repealers, 
and interpreters of the English laws ; delegated to watch, to 
check, and to avert every dangerous innovation, to propose, 
to adopt, and to cherish any solid and well-weighed improve- 
metit ; bound by every tie of nature, of honour, and of reli- 
gion, to transmit that constitution and those laws to their 
posterity, amended, if possible, at least without any derogation* 
And how unbecoming must it appear in a member of the le- 
gislature to vote for a new law, who is utterly ignorant of the 
old ! what kind of interpretation can he be enabled to give, 
who la a stranger to the text upon which he comments ! 

Indeed it is perfectly amazing that there should be no 
other state of life, no other occupation, art, or science, in 
wlitch some method of instruction is not looked upon as re- 
quisite^ except only the science of legislation, the noblest and 
most difficult of any. Apprenticeships are held necessary to 
alnuist every art, commercial or mechanical : a long course 
of reading and study must form the divine, the physician, 
and ihe practical professor of the laws : but every man of 
sujx^rior fortune thinks himself bom a legislator. Yet TuUy 
was of a difierent opinion : *' It is necessary {says he ^) for a 
** jM?nator to be thorougldy acquainted with the constitution ; 
*' and tinn (he declares) is a knowledge of the most exten- 

* Ik Le^. S. IB, Eii senalori ne* gentiaft m&nmae eii;''itnf yuo /mum- 
teuemm n^im nmpubHcum ,- utijta.' Itite un cue ttnalor rtitUo jMociop^Ud, 
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** give tifttuie ; a matter of science^ of diligence, of reflec- 
** don; without wbich no senator can possibly be fit for his 
** office," 

The raischiefs tliat have arisen to the public fixiin incon* 
siderute alterations in our laws, are too obviou!> to be called 
in question ; and how far they have been owing to the de- 
fcctive edttcation of our senators, is a point well worthy the 
public attention. The common law of England has fared 
like other venemble edifices of antiquityj which rash and un- 
experienced workmen have ventnretl to newKlress and refine, 
with all the rage of modern improvement* Hence treqiiently 
it's symmetry hjis been destroyed^ it's proportions distortedj 
and it's majestic simplicity exchanged for specioui* embellish- 
ments and fantustic novelties. For, to say the truth, almost 
all the perplexed (|UGstions, almost all the niceties, intrica- 
cies and delays, (which have sometimes disgraced the Eng- 
lisht as well as other courts of justice,) owe their original not 
to die common law ilselli hut to iimovations that have been 
made in it by acts of parliament ; *' overladen (as sir Edward 
** Coke expresses it ^ } with provisoes and additions, and 
" many times on a sudden penned or corrected by men of 
^* none, or very little judgment in law.** This great and 
well-experiencetl judge <leclares, that in all his time he never 
knew two questions made upon rights merely depending upon 
the common law ; and warmly laments the con Fusion inlro- 
duceil by ill-judging and unlearned legislators. *' But ifj" 
he subjoins^ *' acts of parliament were after the old fashion 
** penned by such only as f>erfectly knew what the common 
" law was before the making of* any act uf parliament con-^ 
*' cerning that matter, as also how far forth former statutes 
** had provideti remedy for former mischiefs, and defects dis- 
** covered by experience ; then should very few questions in 
** law arise, and the learned should not so often and so much 
*\ perplex their heads to make atonement and peace, by con- 
** struction of law, btftween insensible and diRagrceiug words* 
** sentencxs, and proviscics, m thry now do." And if this 
inconvenience was so heavily felt in the reign of Queen Eli- 
jsabethi you may judge how the evil is increased in later times. 
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when the stalut^boak is swelled to ten times a larger bulk ; 
unless it should be foirndf that the peniiers of our modem 
statutes have pro|>ortionably better inforitied themselres in the 
knowledge of the coninion law. 

What is s^id of our gentlemeu in general, and the pro- 
priety of their application to the i^tudy of the laws of their 
country, will hold equally strong or still stronger with regard 
to the nobility of tlds realm, except only in tlie article of 
serving upon juries* But, instead of this, they have several 
peculiar provitices of lar greater consequence and concern; 
being not only by birth heretlitary counsellors of the crown, 
and judges upon their honour of the lives of their brother- 
peers, but also arbiters of tlie property of all their fellow- 
subjects, and Unit in the last resort. In this their judicial 
cajificity they are bound to decide the nicest and most critical 
points ol' the law : to examine and correct such errors as have 
r escaped the most experienced sages of the prolession, the 
I lord-ktjeper and the judges of the courts of Wtistntinsten 
'llieir sentence is final, decisive, irrevocable ; no appeal, no 
' correction, not e?en a review can l)e hat! ; and to their de- 
[ term f nation, whatever it b^ the inferior courts of justice must 
I conform; otherwise the rule of property would no longer be 
anitbrm and steady* 

Should a judge in the most subortUnate jurisdiction be 

deficient in the knowledge of the law, it woiUd reflect bifinite 

contempt upon lilmself, and disgrace upon those who employ 

|})ini. And yet the consequence of his ignorance is compara- 

[ lively very trifling and small : his judgment may be e^miinedj 

nd bis errors rectified by other courts. But how much more 

ricHis and aflectmg is the case of a superior judge, if without 

[any skill in the laws he will boldly venture to decide a ques-> 

tion upon which the welfare and subsistence of whole frtmilies 

nay depend \ where the chance of his judging right or wrong, 

jijhijrely equal ; and where, if he chances to judge wrong, he 

Bi an injury of the most idarmiug natures, an lujury without 

[possibdity of redress f 

Yet, vast as this trust is^ it can uo where Ix; st* properly 
reposed, as in ihi; noble hands whtre our exceUent cunsti- 
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tution has placed k ; and therefore placetl it, because^ from 
the independence of iheir fortune and the dignity of their 
station, they are presnmed to employ that leisure which 13 
the consequence of both, in attaining a more extensive know- 
ledge of the laws than persons of inferior rank ; and because 
the founders of our polity relied upon that delicacy of senti- 
ment, so peculiar to noble birth ; which, as on the one hand 
it will prevent either interest or affection from interfering in 
questions of right, so on the other it will bind a peer in honour, 
an obligation which the law esteems equal to another's oath» 
to be master of those points upon which it is his birth-righ 
to decide* (2) 

The Roman pandects will furnish us with a piece of his* 
lory not unapplicable to our present purpose. Servius Sul- 
picius, a gendeman of the patrician order, and a celebrated 
orator, had occasion to take the opinion of Quintus Mutius 
Scaevola, the then oracle of the Roman law ; but, for want of 
some knowledge in that science, could not so much as under- 
stand even the technical terras which his friend was obliged 
to make use of. Upon which Mutius Scaevola could not 
forbear to upbraid him with this memorable reproof*, " that 
*♦ it was a shame for a patrician, a nobleman, and an orator 

of causes, to be ignorant of that law in which he was so 
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(*i} It was aot upon any such refined reasoaing as ihat stated in the 
text, that the peers have become in our constitution the court of Inst 
nfipcal, »ee VoLIlL p,57. At the same time it is probiibJe that the ^cat 
trust can be no where so properly repo&ed ; it is not that the lords are 
prc&uuied by the constitution to l>c better acquainted with the law ihao 
the judge*, whose decisions they are cjilJed iipcin to review ; on the contrary, 
ibc constitution makes the judges their digtufied attendants for the puipose 
of informing ihem in the law. But when questions have been thoroughfy 
ducuued before tribunals, in which the best tafenis, longest experience, and 
•Otti)4^t kaawledge arc supposed to preside, it is felt that for setUing them 
defil^vdy, authority is wanted more than new tight. In a difficult ease 
the lordfi uiutdJy pronounce the judgment which the twelve judge« have 
dictated to them; yet cv^ry one must be sensible that thai judgment so 
proomincea is far more weighty as the decree of that au^just tribunal, th^n 
it would be aa the ilecision of twelve judges amrming or overfuliiig a pro^ 
viau» judgiueal of other judlges. 
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« peculiarly concerned.*' This reproach made so deep an 
impression on Sulpicius^ that he immediately applied himself 
to tlie study of the law : wherein he arrived to that profici- 
ency, that he left behind him about on hundred and fourscore 
volumes of his own compiling upon the subject; and became, 
in ilie opinion of Cicero ^5 a much more complete lawj^er than 
even Mutius Scae vol a himself^ 
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I WOULD not be thought to recommend to our Enghsh no- 
bility and gentry to become as great lawyers as Sulpicius ; 
though he, together with this character, sustained likewise 
that of an excellent orator, a firm patriot, and a wise^ inde* 
fatigable senator: but die inference which arises from the 
story is this, that ignorance of the laws of the land hath ever 
been esteemed disitonourable in those who are entrusted by 
their country to maintaixi» to administer, and to amend them. 

But stjrely there is little occasion to enforce this argument 
any fartJier to persons of rank and distinction, if we of this 
place may be allowed to form a general judgment from those 
who are under our inspection : happy, that while we lay down 
Ithe rule, we can also produce the example. You will, there- 
fore, permit your professor to indulge both a public and pri- 
vate satisfaction, by bearing this open testimony ; that, in the 
infancy of these studies among us, they were favoured with 
Ithe most diligent attendance, and pursued with the most un- 
r wearied application, by tliose of the noblest birth and most 
[nmple patrimony 1 some of whom are still the ornaments of 
[this seat of learning ; and others at a greater distance con- 
mnue doing honour to it's institutions, by comparing our 
[polity and laws with those of other kingdoms abroad, or ex- 
lerting their senatorial abilities in the councils of the nation 
I At home. 



Nor will some degree of legal knowledge be found In the 
Jeast superfluous to persons of inferior rank ; especially those 
Ifef the learned professions. The clergy, in particular, besides 
he common obligations they are under in proportion to their 
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rank and fortune, have also abiindaiu reason, cmisidered 
merely as clergynien, to be acquainted with niaiiy branches 
of the law, which are ahucsl peculiar and appropriated U> 
themselves alone. Such are the laws relating to aiUowson»», 
histitutions, and inductions ; to simony^ and simoniaeai con- 
tracts; to UDifonnityf residence^ and pluralities; to tittiest 
and other ecclesia^stical dues ; to marriages, (more especially 
of late,) and to a variety of other subjects, which are con- 
signed to the care of their order by the provisions of parti* 
cular statutes. To understand tliese aright^ to discern what 
is warranted or enjoined, and what is Ibrbidden by law, de- 
rnan<ls a sort of legal apprehension ; which is no otherwise to 
be acquired, than by use, and a familiar acquaintance witlj 
legal writers* 

For the gentlemen of tlie faculty of physic, 1 must frankly 
own that I see no special reason, why they in particular should 
apply themselves to tlie study of tlie law, unless in common 
with other gentlemen, and to complete tlie character of ge- 
neral and extensive knowledge j a character which their pro- 
fession, l>eyand others, ha> remarkably deserved. They will 
give me leave, however, to suggest, and that not ludicrously, 
that it might fre(|uently be of use to families upon sudden 
emergencies^ if the physician were acquainted with the doc- 
trine of last wills and testaments, at least so far as relates to tJie 
formnl pan of their execution. 

Btrr tliose gentlemen who intejid to profeas the civil and 
ecclesiastical laws, in the spiritual and maritime courts of this 
kingdom, are, of all men (next to common lawyers), the moat 
indispensably obliged to a|)ply themselves seriously to the 
study of our mmucipal lams. For the civil and canon laws, 
considered with respect to any intrinsic obligation, have no 
force or authority in this khigdom ; they are no more binding 
in England than our laws are binding at Rome. But as far 
as tliese foreign laws, on acccmnt of some peculiar propriety, 
have in some particular cases, and in some particular courts, 
been intrtxhiced and allowed by our laws, so far they oblige, 
and no farther ; their authority l>eing wholly founded upon 
that permission and adoption, Jn which we are not singidar 
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in our notions : for even in Holland, where the imperial law 
is much cultivated, and its decisions preUy generally followed, 
we are informed by Van Leeuwen ', that " it receives it's force 
<< fix>m custom and the consent of the people, either tacitly or 
** expressly given : for otherwise (he adds) we should no more 
^^ be bound by this law, than by that of the Almains, the 
*^ Franks, the Saxons, the Goths, the Vandals, and other of 
<< the andent nations." Wherefore, in all points in which 
the difierent systems depart irom each other, tlie law of the 
land takes place of the law of Rome, whether antient or mo- 
dem, imperial or pontifical. And, in those of our English 
courts, wherein a reception has been allowed to tlie civil and 
canon laws, if either they exceed the bounds of that reception, 
by extending themselves to other matters than are permitted 
to them ; or if such courts proceed acconling to the decisions 
of those laws, in cases wherein it is controlled by the law of 
the land, the common law in either instance both may, and 
frequently does, prohibit and annul their proceedii^s ^ : and 
it will not be a sufficient excuse for them to tell the king's courts 
at Westminster, that their practice is warranted by the laws of 
Justinian or Gregory, or is conformable to die decrees of the 
Rota, or imperial chamber. For which reason it becomes 
highly necessary for every civilian and canonist,- that would 
act with safety as a judge, or with prudence and reput^don as 
an advocate, to know in what cases and how far the English 
laws have given sanction to the Roman ; in what points the 
latter are rejected ; and where they are both so intermixed 
and blended together as to form certain supplemental parts 
of the common law of England, distinguished by the dtles of 
the king's maridme, the king's military, and the king's eccle- 
siastical law. llie proprie^ of which inquiry the universi^ 
of Oxford has for more than a century so thoroughly seen, 
that in her statutes ' she appoints, that one of the three ques- 
dons to be annually discussed at the act by the jurist-inceptors 
shall relate to the common law ; subjoining this reason, *^ quia 
" Juris civilis studiosos decet haud imperitos esse juris munici^ [ 16 ] 
** palisy et diffirentias exteri patriique juris notas habere.* 

' Dedicatio corporis jurit cMHs. Edk. Fletam. 5 Rep. Candrey's case. 2 Inst. 
1663. 599. 

^ Hale Hiftt. C.'L. c. 2. S<!lden in * Tit. VIL Sect. 3. § 2. 
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^^ ,iK/ ^omtiC^ * rf tbe university of Gimbridge speak ex- 
^M<«v lu \M ^AttHK ed&ct. 

(i'WM the jpneral use and necessity of some acquiuntance 
^toiih illbe CQOUuoo law, the inference was extremely easy with 
i\»C»rd to the propriety of the present institution, in a place 
to which gentlemen of all ranks and degrees resort, as tlie 
touiitadtt of all useful knowledge. But how it has come to 
pass that a design of this sort has never before taken place 
in the university, and the reason why the study of our laws 
has in general fallen into disuse, I shall previously proceed 
to inquire. 

Sir John Fortescue, in his panegyric on the laws of Eng- 
land, (which was written in the reign of Henry the sixth,) 
puts " a very obvious question into the mouth of the young 
prince, whom he is exhorting to apply himself to that branch 
of learning : " Why the laws of England, being so good, so 
** fruitful, imd so commodious, are not taught in the univer- 
^ tities, as the civil and canon laws are ?" In answer to which 
he gives o what seems, with due deference be it spoken, a very 
jejune and unsatis&ctory reason ; being, in short, that *^as the 
^ proceedings at common law were in his time carried on in 
•* three different tongues, the English, the Latin, and the 
" French, that science must be necessarily taught in those 
^ three several languages; but that in the universities all 
^ sciences were taught in the Latin tongue only ;" and there- 
fore he concludes, ^^ that they could not be conveniendy 
^ taught or studied in our universities." But without at- 
tempting to examine seriously the validity of this reason, (the 
very shadow of which by die wisdom of our late constitutions 
is entirely taken away,) we, perhaps, may find out a better, or 
at least a more plausible account, why the study of the mu- 
nicipal laws has been banished from these seats of science, 
tlian what the learned chancellor thought it prudent to give 
to his royal pupiL 

"* Doctor Ugum mot a dodoraiu datU Juris noscat. Stat, £lii. R. c. 14. Cowel. 

operam UgOms An^Oat, ut nm mttm* InttihU. pnamo, 
periHu earum Ugum puu kabti tua " c. 47. 
yatria, et difkrttUks eHiti paifUfue <" c. 48. 
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That ancient collection of unwritten maxims and customs, 
which is called the common law, however compounded, or 
from whatever fountains derived, had subsisted immemorially 
in this kingdom ; and, though somewhat altered and impaired 
by the violence of the times, had in great measure weathered 
the rude shock of the Norman conquest This had endeared 
it to the people in general, as well because it's decisions were 
universally known, as because it was found to be excellently 
adapted to the genius of the English nation. In the knowledge 
of this law consisted great part of the learning of those dark 
ages ; it was then taught, says Mr. Selden P, in the monasteries, 
in the universities, and in the families of the principal nobility. 
The clergy in particular, as they then engrossed almost every 
other branch of learning, so (like their pretk»cessors the British 
Druids *>) they were peculiarly remarkable for their proficiency 
in the study of the law. NuUus clericus nisi causidicus, is 
the character given of them soon after the conquest by 
William of Malmsbury '. The judges therefore were usually 
created out of the sacred order', as was likewise the case 
among the Normans < ; and all the inferior offices were sup* 
plied by the lower clergy, which has occasioned their succes- 
sors to be denominated clerh to this day. 

But the common law of Ei^land, being not committed to 
writing, but only handed down by tradition, use, and expe- 
rience, was not so heartily relished by the foreign clergy ; who 
came over hither in shoals, during the reign of the conqueror 
and his two sons, and were utter strangers to our constitution 
as well as our language. And an accident which soon after 
happened, had nearly completed its ruin. A copy of Justi- 
nian's pandects, being newly" discovered at Amalfi, soon [ 18 ] 
brought the civil law into vogue all over the west of Europe, 
where before it was quite laid aside "^ and in a manner for- 
gotten ; though some traces of it's authority remained in Italy "" 

' ad Fletam. 7. 7. dravix, ei les autres j)er8onnes qui out 

^ CaBsar de bdlo GalL 6. IS. digniiez in tainctes egUtes ; les abbez, let 

' De gest. reg, L 4. prievrs conveniaulx, et let gouvemeurt 

* Dugdale Orig.Jund. c. 8. detegUtet^ic. Grand Couttumier, ch, 9. 
' -^ jyget toni tagu pennmet et *■ Circ. A, Z>. IISO. 

auientiftutt — acome let archeceiquet, "^ LL. Witigoth, 2. 1. 9. 

evetquetj let ehanoinet det e^itet cathe- *■ Capitular, Hludov* PU* 4.10S, 

VOL. I. c 
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and die eastern provinces of the empire ^ This now became 
in a particular manner the favourite of the popish clergy, who 
borrowed the method and many of the maxims of the canon 
law from this original. The study of it was introduced into 
several universities abroad, particularly that of Bologna; 
where exercises were performed, lectures read, and degrees 
conferred in this faculty, as in other bi*anches of science : and 
many nations on the continent, just then beginning to recover 
from the convulsions consequent upon the overthrow of the 
Roman empire, and settling by degrees into peaceable forms 
of government, adopted the civil law, (being the best written 
system then extant,) as the basis of their several constitutions ; 
blending and interweaving it among their own feodal customs, 
in some places with a more extensive, in others a more con- 
fined authority \ 

Nor was it long before the prevailing mode of the times 
reached England. For Theobald, a Norman abbot, being 
elected to the see of Canterbury *, and extremely addicted to 
this new study, brought over with him in his retinae many 
learned proficients therein ; and among the rest Roger sir- 
named Vacarius, whom he placed in the university of Oxford**, 
to teach it to the people of this country. But it did not meet 
with the same easy reception in England, where a mild and 
rational system of laws had been long established, as it did 
upon the continent ; Und though the monkish clergy (devoted 
to the will of a foreign primate) received it with eagerness and 
zeal, yet the laity, who were more interested to preserve the 
old constitution, and had already severely felt the effect of 
many Norman innovations, continued wedded to the use o{ 
the common law. King Stephen immediately published a 
[ 19 ] proclamation c, forbidding the study of the laws, then newly 
imported from Italy ; which was treated by the monks ^ as a 
piece of impiety, and although it might prevent the introduc- 
tion of the dvil law process into our courts of justice, yet did 

r Selden ad FlHam, 5. 5. ^ Rog. Bacon, ciUU. per Sclden in 

* Domat't treatiM of Uw, c. 18. § 9. FUtam. 7. 6. in Forietc. c.3S.iS Rep. 

EpuiU. Innocent IV. in M, Pari* ad Pref. 

A.D. 1854. ^ Joui. StfitlmriMis. Fdycrat, 8. 

•^./). nS8. »2. 

^ Qcrtas. Dorobcrn. ^cl. Pontif, 
tmnhiar, rW. i€S5. 
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not hinder ,the clergy from reading and teaching it in their own 
schools and monasteries. 

From this time the nation seems to have been divided into 
two parties ; the bishops and clergy, many of them foreigners, 
who applied themselves wholly to the study of the civil and 
canon laws, which now came to be inseparably interwoven 
with each other ; and the nobility and laity, who adhered with 
equal pertinacity to the old common law : both of them reci- 
procally jealous of what they were unacquainted with, and 
neither of them perhaps allowing the opposite system that 
real merit which is abundantly to be found in each. This 
appears, on the one hand, from the spleen with which the 
monastic writers ^ speak of our municipal laws upon all occa- 
sions; and on the other, from the firm temper which the 
nobility shewed at the famous parliament of Merton : when 
the prelates endeavoiured to procure an act, to declare all 
bastards legitimate in case the parents intermarried at any 
time afterwards; alleging this only reason, because holy 
church (that is, the canon law) declared such children legi- 
timate : but <^ all the earls and barons (says the parliament 
*^ roll'') with one voice answered, that they would not change^ 
^^ the laws of England, which had hitherto been used and 
^^ approved." And we find the same jealousy prevailing 
above a century afterwards ', when the nobility declared with 
a kind of prophetic spirit, ^^ that the realm of England hath 
*^ never been unto this hour, neither by the consent of our 
*' lord the king and the lords of parliament shall it ever be, 
** ruled or governed by the civil law *'." And of this temper [ 20 ], 
between the clergy and laity many more instances might 
be given. 

While things were in this situation, the clergy, finding it 
impossible to root out the nmnicipal law, began to withdraw 
themselves by degrees from the temporal courts ; and to that 
end, very early in the reign of King Henry the third, epis- 

' Joan. Sarisburiens. PoTycrat. 3A6. mutare, quae huctaque usitatae sunt et 

Polydor. VirgiL JSitt. /. 9. approbatae. 

' SUU. Merton. 20 Hen. III. c. 9. < 11 Ric. II. 

El omnes comiUs et baronei una voce *^ Selden. Jan. Angkr. / 2. § 43. 

responderuni,.ptod nohmt leges Angliae in Fortese. c 39. 
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copal constitutions were published '\ forbidding all ecclesiastics 
to appear as advocates in Jbro saectdarit not did they long 
continue to act as judges there, not caring to take the oath of 
office which was then found necessary to be administered, that 
they should in all things determine according to the law and 
custom of this realm ^ ; though they still kept possession of 
the liigh office of chancellor ; an office then of little juridical 
power; and afterwardsj as it's business increased by degrees, 
they moddied the process of the court at their own discretion. 

But wherever they retired, and wherever daeir authority 
extended, they carried with them the same zeal to introduce 
the rules of the civil, in exclusion of the municipal law. This 
appears in a particular manner from the spkitual courts of all 
denominations, from the chancellor's courts in both our uni- 
versities, and from the high court of chancery before men- 
tioned ; in all of which the proceedings are to this day in a 
course much conformetl to the civil law : for which no tolerable 
reasoti can be assigned, unless that these courts were all under 
the Immediate dii-ection of the popish ecclesiastics, among 
whom it was a point of religion to exclude the municipal law ; 
Pope Innocent the fourth having forbidden ^ the very reading 
of it by the clergy, because its decisions were not founded on 
the imperial constitutions, but merely on the customs of the 
laity. And if it be considered, that our universities began 
about that period to receive their present form of scholastic 
discipline ; that they were then, and contiuue^l to be till the 
time of tlie reformation, entirely under the in^uence of the 
popish clergy ; (Sir John Mason the first protectant, being 
also the first lay, chancellor of Oxlbrd i) this will lead us to 
perceive the reason, why the study of the Roman laws was in 
tho^e days of bigotry *" pursued with such alacrity in these seats 



Wllkltii, v(3^ I. p.574.$n, 
^ Mdm ad FiHom. 9. 9. 
* M. PMiinad J.D. 1954. 

oT the abfturd and i%ipentitiout vener- 
iition thai wm yntd ta tlirve litw'k. UiKti 
ttuf th« inoftt l«ni«l wrttett of th* 
limcf tboygttt tbc^ cmild noi Torm a per- 
fect ehvaftn ntn of the t»tcuc4 nrgirvf 
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CdJionbt ; which Atbvrtufl 3fignu% the 
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of learning: and why the common law was entirely despised, 
and esteemed little better than heretical. 

And, since the reformation, many causes have conspired 
to prevent its becoming a part of academical education. As, 
first, long usage and established custom ; which, as in every 
thing else^ so especially in the forms of scholastic exercise, 
have justly great weight and authority. Secondly, the real 
intrinsic merit of the civil law, considered upon the footing of 
reason and not of obligation, which was well known to the 
instructors of our youth; and their total ignorance of the merit 
of the common law, though it's equal at least, and perhaps an 
improvement on the other. But the principal reason of all 
that has hindered the introduction of this branch of learning, 
is, that the study of the common law, being banished from 
hence in the times of popery, has &llen into a quite different 
" channel, and has hitherto been wholly cultivated in another 
place. But as the long usage and established custom of 
ignorance of the laws of the land, begin now to be thought 
unreasonable ; and as by these means the merit of those laws 
will probably be more generally known ; we may hope that C ^^ ] 
the method of studying them will soon revert to its antient 
course, and the foundations at least of that science will be laid 
in the two uniyorsities ; without being exclusively confined to 
the channel which it fell into at the times I have just been 
describing. 

For, being then entirely abandoned by the clergy, a few 
stragglers excepted, the study and practice of it devolved of 
eourse into the hands of laymen: who entertained upon their 
parts a most hearty aversion to the civil law ", and made no 
«cruple to profess dieir contempt, nay even their ignorance * 

** contra jwUcem jutium ^ tafrientem; nardinus de Butti, (Mariaie, pari 4. 

'' MCMndo, quod eonira adOer$armin mm. 9.) very gravely nibyoim this note: 

" asttiium f tagacemi terth, quod in " Nee videtur inamgruum mulierei kU- 

*' anua detperata : xdbeatitmma vtrgo, ** here peritiam Juris. Legiiw enim de 

** contrajudicem sapteniisumMMf Domi- " uxoreJoannitJndreaegloMmtoriSfquod 

** num; contra adoenarmm eaOOim-' ** tantam peritiam in uhvqueJMrehahuiif 

*' fkum, dioMumj in cauta nostra ** ut pubHce in schoUs legere atisa sit.** 
*' deaperata ; sententiam aptatam obti' ■* Fortcsc. delaud. LL, c. S3. 
" nuii.** To which an amnent ftvn- ^ This remarkably appeared io the 

ci»can, two centuriet alicrward% Bcr- case of the abbot of Tonun, M. S9* 

C S 
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of it, in the most public manner. But still, as the balance of 
learning was greatly on the side of the clergy, and as the 
common law was no longer taughty as formerly, in any part 
of the kingdom, it must have been subjected to many incon- 
veniences, and perhaps would have been gradually lost and 
overrun by the civil, (a suspicion well justified from the fre- 
quent transcripts of Justinian to be met with in Bracton and 
Fleta,) had it not been for a peculiar incident, which hap- 
pened at a very critical time, and contributed greatly to its 
support. 

The incident which I mean was the fixing the court of 
common pleas, the grand tribunal for disputes of property, to 
be held in one certain spot ; that the seat of ordinary justice 
might be permanent and notorious to all the nation. For- 
merly that, in conjunction with all the other superior courts, 
[ 23 ] ^as held before the king's capital justiciary of England, in 
the aula regis, or such of his palaces wherein his royal person 
resided ; and removed with his household fi'om one end of the 
kingdom to the other. This was found to occasion great 
inconvenience to the suitors ; to remedy which it was made 
an article of the great chaiter of liberties, both that of King 
John and King Henry the third *", that " common pleas should 
** no longer follow the king's court, but be held in some 
** certain place :" in consequence of which they have ever 
since been held (a few necessary removals in times of the 
plague excepted) in the palace of Westminster only. This 
brought together the professors of the municipal law, who 
before were dispersed about the kingdom, and formed them 
into an aggregate body ; whereby a society was established of 

Sdv>* III. 84. who had caused a cer- jeant, and afterwarda chief baron of the 

tain prior to be summoned to answer at Exchequer, declares them to be flat 

Avignon for erecting an oratory contra nonsense : ** in ceux parolXf contra in- 

inMbitionem notnoperis: bv whirh words « hibitionem nori opens ny ad pat en' 

Mr. Selden {inFtei. 8.5.; very justly « tendmcni :** and justice Scfaardelow 

understands to be meant the title de novi mends the matter but little by informing 

operit nunliatione both in the civil and him, that they signify a restitution m 

\ laws, {Ff. 39. 1. C 8. 11. and Mrtr/bw.- for which reason be very sagely 



DecrttaL not Exlrav, 5. 32.) whereby resolves to pay no sort of regard to them, 

the erection of any new buildings in ** Ceon*eHqueunr€tiiiniwn enleuriey, 

pnjudtcc of more antient ooea was pn>> " pur que a ceo n*avamut regard, &c. " 
hibiled. But Skipwith the king's ser- i" e. 17. & c. 11. 
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persons, who, (as Spelman ^ observes,) addicting themselves 
wholly to the study of the laws of the land, and no longer 
considering it as a mere subordinate science, for the amuse- 
ment of leisure hours, soon raised those laws to that pitch of 
perfection, which they suddenly attained under the auspices of 
our English Justinian, king Edward the first* 

In consequence of this lucky assemblage, they naturally 
fell into a kind of collegiate order ; and, being excluded from 
Oxford and Cambridge, found it necessary to establish a new 
university of their own. This they did by purchasing at va- 
rious times certain houses (now called the inns of court and 
of chancery) between the city of Westminster, the place of 
holding the king's courts, and the city of London, for ad- 
vantage of ready access to the one, and plenty of provisions 
in the other'. Here exercises were performed, lectures read, 
and degrees were at lengtli conferred in the common law, as 
at other universities in the canon and civil. The degrees 
were those of barristers (first styled apprentices* from apprendre^ 
to learn) who answered to our bachelors : as the state and 
degree of a serjeant \ servient is ad legem^ did to that of doctor. 

The crown seems to have soon taken under its protection 
this infant seminary of common law ; and the more effec- 

1 Glouar, 334. ' Fortesc. c. 48. anthor's history of England, A,D, 

* Apprentices or barristeiB seem to 1259, in the case of one William de Bus. 

have been first appointed, by an ordi- sy, who, being called to account for hii 

nance of king Edward the first ui par- great knavery and malpractices, claimed 

liamtnt, in the 20ch year of bis reign, the benefit of his orders or clergy, which 

(Spelm. GioiS, 37. Dugdale, Orig. till then remained an entire secret ; and 

Jurid. 55,) to that end voluU lig^merUa coifae suae 

' Tbe'first mention which I have met solvere ut jxtUim monstraret se tonsuram 

with in our law books of Serjeants or habere clericalem ; sed mm est permit^ 

countors, is in the statute of Westm. i. sus. Sateiles vero eum arripiens, non 

3 Ed. L c. 29. and in Hom*s Mirror, per coifae Ugamina sed per guttur eum 

CI. § 10. c. 2. § 5. c. 3. § 1. in the ajrprehendensy traxit ad carcerem* And 

> reign. But M. Paris, in his life hence Sir H. Spelman coi^ectures 



of John II. abbot of St. Albans, which {Giossar. 335.) that coifs Were intro* 

be wrote in 1255, 39 Heo. IIL, speaks duced to hide the tonsure of such rene- 

Df advocates at the common law, or gade clerks as were still tempted to re. 

countors, (quos band narratores vulgari- main in the secular courts in the quality 

ter appeiiamut) as of an order of men of advocates or judges, notwithsUnding 

weU known. And we have an example their prohibition by canon. 
of the antiquity of the coif in the same 

C 4 
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tunlly to foster and cherish it^ king Henry the thirds in the 
nineteenth year of his reign^ issued out an order directed 
to the mayor and sheriffs of Londous commanding that no 
regent of any law schools within that city should for Uie fu- 
tare teach law therein^, Tlie word law, or kges^ being a 
general ternij may create some doubt at this distance of time, 
whether the teaching of the civil law, or the common, or 
both> is hereby restrained. But in either case it tends to the 
same end. If the civil law only is prohibited, (which is Mr» 
Selden's' opinion,) it is then a retaliation upon tlie cler^% 
who had excluded the common law from their seats of learn- 
ing. If the [nunicipal law be also included in the restriction, 
(as Sir Edward Coke' understands it, and which the words 
seem to import,) then the intention is evidently this ; by pre- 
venting private teachers within the walls of the city, to collect 
all the common lawyers into the one public university, which 
was newly instituted in tlie suburbs. 



[ 25 ] In this juridical university (for such it is insisted to have been 
by Fortescue^ and Sir Edward Ck)ke*), there are two sorts of 
collegiate houses ; one called inns of chancery, in which the 
younger students of the law were usually placed, " learning 
** and studying," says Fortescue*, ** the originals, and as it 
" were the elements of the law ; who, profiting therein, as 
** they grew to ripeness, so wyi^ they admitted into the 
*« greater inns of the same study, calleil the inns of court/* 
And in these inns of both kinds, he goes on to tell us, the 
knights and barons, with other grandees and noblemen of tlie 
i-ealm, did use to plate their children, though they did not 
desire to ha%e them thoroughly learned in the law, or to get 
their living by its practice : and ihat in his time there were 
alKJut two thousand students at these several inns, all of whom, 
he informs us, were jf//i nobiUmiy or gentlemen bom. 

Hekce it is evident, that (though under the influence of 
the monks our universities neglected this ytudy, yet) in the 
tism of Henry the sixth it was thought highly necessary, and 



* N* aHipdM tttttitiii trgeni de t^ikui 
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was the universal practice, for the young nobility and gentry 
to be instructed in the originals and elements of the laws. 
But by degrees this custom has fallen into disuse ; so that in 
the reign of queen Elizabeth Sir Edward Coke ^ does not 
reckon above a thousand students, and the number at present 
is very considerably less. Which seems principally owing to 
these reasons : first, because the inns of chancery being now 
almost totally filled by the inferior branch of the profession, 
are neither commodious nor proper for the resort of gentle- 
men of any rank or figure ; so that there are very rarely any 
young students entered at the inns of chancery ; secondly, 
because in the inns of court all sorts of regimen and acade- 
mical superintendance, either with r^ard to morals or studies, 
are found impracticable, and therefore entirely neglected : 
lastly, because persons of birth and fortune, after having 
finished their usual courses at the universities, have seldom 
leisure or resolution sufficient to enter upon a new scheme of [ 26 ] 
study at a new place of instruction. Wherefore few gentle- 
men now resort to the inns of court, but such for whom the 
knowledge of practice is absolutely necessar}*^ ; such I mean 
as are intended for the profession : the rest of our gentry (not 
to say our nobility also) having usually retired to their estates, 
or visited foreign kingdoms, or entered upon public life, with- 
out any instruction in the laws of the land, and indeed with 
hardly any opportunity of gaining instruction, unless it can 
be affi>rded them in these seats of learning. 

And that these are the proper places for affording assist- 
ances of this kind to gentlemen of all stations and degrees, 
cannot (I think) with any colour of reason be denied. For 
not one of the objections which are made to the inns of 
court and chancery, and which I have just now enumerated, 
will hold with regard to the universities. Gentlemen may 
here associate with gentlemen of their own rank and degree. 
Nor are their conduct and studies left entirely to their own 
discretion : but regulated by a discipline so wise and exact, 
yet so liberal, so sensible, and manly, that their conformity 
to its rules (which does at present so much honour to our 
youth) is not more the effect of constraint than of their own 

^ 3 Rep. pref. 
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inclinatiotiB and choke. Neither need tJiey apprehend too 
loDg an avocation hereby from tlieir private concerns and 
amusement^i or (what is a more noble object) the service of 
their friends and their country. This stndy will go hand in 
hand with their other pursuits ; it will obstruct none of them ; 
it will ornament and assist them alL 



But it, upon the whole^ there are any still wedded to mo- 
nastic prejudice, I bat can entertain a doubt how far this study 
is properly and regularly acadeniicai, such persons I am 
afraid cither have not considered the constitution and design 
of an university, or else think very meanly of it. It must be 
a deplorable narrowness of mind, that would confine these 
seats of instniction to die limited views of one or two 
learned professions. To the praise of this age be it spoken, 
[ 27 ] a more open and generous way of thinking liegins now uni^ 
versolly to prevaiL The attainment of liberal and genteel 
accomplishments, thougli not of the intellectual sort, has 
been thought by our wisest and most affectionate patrons^ 
and very lately by the whole university ^ no small iujprove- 
ment of our ancient plan of education t and therefore I may 
safely affirm that nothing (how unusual soever) is, under due 
regulations^ improper to be imighi in this place, which is 
proper for a gentleman to karn. But that a science, which 
distinguishes the criterions of right and w*rong ; w hich teiiches 
to establish the one, and prevent, punish^ or redress the 
oiher; which employs in its theory the noblest faculties of 
Uie soul, and exerts in its practice the cardinal virtues of the 
heart ; a science, which is universal in its use and extent, 
accomniodateil to each individual, yet comprehending Uie 
whole cumnmnily ; that a science like Uiis should ever have 
been deem^ unnecessary to be studied in an university, is 
matter of astonislrment and concern. Surely, if it were not 
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before an object of academical knowledge, it was high time 
to make it one : and to those who can doubt of the propriety 
of its reception among us, (if any such there be,) we may re- 
turn an answer in their own way, that ethics are confessedly 
a branch of academical learning ; and Aristotle himself has 
said^ speaking of the laws of his own country, that jurispru- 
dence, or the knowledge of those laws, is the principal and 
most perfect branch of ethics^. (3) 

From a thorough conviction of this truth, our munificent 
benefactor, Mr* Viner, having employed above half a cen- 
tury in amassing materials for new modelling and rendering 
more commodious the rude study of the laws of the land, con- 
signed both the plan and execution of these his public-spirited C 28 ^ 
designs to the wisdom of his parent university. Resolving to 
dedicate his learned labours " to the benefit of posterity and 
" the perpetual service of his country V he was sensible he 
could not perform his resolution in a better and more efiectual 
manner, than by extending to the youth of this place, those 
assistances of which he so well remembered and so heartily 
regretted the want. And the sense which the university has 
entertained of this ample and most useful benefaction, must 
appear, beyond a doubt, from their gratitude in receiving it 
with all possible marks of esteem* ; from their alacrity and 
unexampled dispatch in carrying it into execution** ; and, 

* TcXua itaXita apeni, irri nyr re- administraton, with the will annexed, 

AfMs OfMTiit -xpn^it cn. Etkic. ad Ni- (Dr. West and Dr. Good of Magdalene, 

comach. I. 5, ci. Dr. Whalley of Oriel, Mr. Buckler of 

' See the preface to the eighteenth All Souls, and Mr. Beits of Univenitj 

Tolume of his abridgment. college,) to whom that care was con- 

s Mr. Viner is enrolled among the signed by the university. Another half 

public benefiictors of the university by year was employed in considering and 

decree of convocation. settling a plan of the proposed institu- 

^ Mr. Viner died June 5, 1756. His tion, and in framing the statutes there- 
effects were collected and settled, near a upon, which were finally confirmed by 
volume of his work printed, almost the convocation, on the Sd of July, 1758. 
whole disposed of, and the accounts The professor was elected on the SKHh of 
made up in a year and a half from his October following, and two scholars on 
decease, by the very dih'gent and worthy the succeeding day. And, lastly, it was 

(3) Aristotle's authority is pressed rather unfairly to the support of the 
author^s argaraent; in the passage cited he is not speaking of jurispradence, 
but of social or ^tributive jusrice. 
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above all, from the laws and constitutions by which they 
have effectually guarded it from the neglect and abuse to 
which such institutions are liable*. We have seen an univer- 



agreed at the annual audit in 176I9 to 
establish a fellowship ; and a fellow was 
accordingly elected in January follow- 
ing. — The residue of this fund, arising 
from the sale of Mr. Viner's abridg- 
ment, will probably be sufficient here- 
after to found another fellowship and 
scholarship, or three more scholarships, 
as shall be thought most expedient* 
^ Tbk statutes are in substance as 
follows : 

1 . That the accounts of this benefac- 
tion be separately kept, and annually 
audited by the delegates of accounts and 
professor, and afterwards reported to 
convocation. 

S. That a professorship of the laws of 
England be established, with a salary of 
two hundred pounds per annum ; the 
professor to be elected by couTOcation, 
and to be at the time of his election at 
least a master of arts or bachelor of otU 
law in the univerttty of Oxford, of ten 
years* standing from his matriculation ; 
and also a barrister at law of four years* 
standing at the bar. 

- 3. That such professor (by himself, 
or by deputy to be previously approved 
by convocation) do read one solemn pub- 
lic lecture 00 the laws of England, and 
in the English language, in every aca- 
demical term, at certain stated times 



previous to the commencement of the 
common law term; or forfeit twenty 
pounds for every omission to Mr. Vi- 
ner*s general fund ; and also (by him- 
self, or by deputy to be approved, if 
occasional, by the vice-chancellor and 
proctors; or, if permanent, both the 
cause and the deputy to be annually ap- 
proved by convocation) do yearly read 
one complete course of lectures on the 
laws of England, and in the English lan- 
guage, consisting of sixty lectures at the 
least ; to be read during the university 
term time, with such proper intervals 
that not more than four lectures may fall 
within any single week : that the pro- 
fessor do give a month's notice of the 
time whenthecourse is to begin, and do 
read gratis to the scholars of Mr. Vi- 
ner*s foundation ; but may demand of 
other auditors such gratuity as shall be 
settled from time to time by decree 
of convocation ; and that for every of the 
said sixty lectures omitted, the professor, 
on complaint made to the vice-cbanceUor 
within the year, do forfeit forty shillings 
to Mr. Viner*s general fund ; the proof 
of having performed his duty to lie 
upon the said professor. (4) 
■ 4. That every professor do continue 
in his office during life, unless in case of 
such misbehaviour as shall amount to 



(4) By a statute passed in 1809 the labours of the professor arc very 
properly reduced to an inaugural lecture within a year afrer his election ; 
and an annual course of twenty-four lectures, to be delivered in some one 
full term, with a restriction to the delivery of four only in any one Week. 
They are to be read gratis to all members of the university ; and a neglect 
to read the course incurs a forfeiture of the whole year's stipend. 

At the same time the residence of the fellows was dispensed with, and 
that of the scholars was reduced from six months to eighteen week% and 
from two months to six weeks; but the attendance of the scholars upon 
two courses of lectures was enforced, by making it unlawful to propose 
them even for the degree of M. A. or B.Clt^ until the certificate of the 
profeitor of luch attendance shall have been read in congregation. 
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sal emulation, who best should understand, or most faithfully^ 
pursue, the designs of our generous patron : and with plea*' 
sure we recollect, that those who are most distinguished by [ 30 ] 
their quality, thSr fortune, their station, their learning, *or 



i by the unirenity statutes ; or within one year after taking the same to 

unles lie deMrts the profession of the be called to the bar ; that he do annually 

law by betakii^ hiaoaelf to ano^ler pro- resi^ uk months tiU he is of four years 

fesdoD; or unless after one admonition standings and four months from that 

by die Tice-diancdlor and proctors for , time tilt he is master of arts or bachelor 

notorious n^lect, he is guilty of another of ci^il law ; after which he be bound to 

flagnmt omisBioQ ; in any of which cases reade two months in every year ; or, in 

he shall be deprived by the vice-chancel- case ot non-residence, do forfeit the sti- 

lor, with consent of the bouse of convo- pend of that year to Mr. Viner's general 

cation. ftmd. (4) 

5. That such a number of fellowships 8. That the scholarships do become 
vrith a stipend of fifj^ pounds p^animvif void in case of non-attendance on the 
and schola rs h i ps, with a stipend of thirty professor, or not taking the degree of 
pounds, be established, asthe convocation bachelor of civil Uw, being duly admo- 
ahallfixxn time to time ordaiiJ,accoi^ng nished so to do by the vice-chancellor 
to the state of Mr. Viner's revenues. and proctors ; and that both feUowsUps 

6. That every fellow be elected by and scholanhips do expire at the e|pd of 
convocation, and at the time of election ten years after each respective election ; 
be unmarried, and at least a master of and becoime void in case of gross* mis- 
arts or bachelor of civil law, and a mem- bdiayiour, non-residence for two years 
ber of some college or hall in the uni- together, marriage, not being called to 
versity at Oxford ; the scfacdars of this the bar within the time before limited, 
foundation, or such as have been scholars, (being duly admonished so to be by the 
(if qualified and approved of- by convo- vice- chancellor and proctors,) or desert- 
cation,) to have the prefbence : that if - ihg tfap^fafl|iiiii of the law byfbllowing 
not a barristerwhen diosen, he be called any other profession : and that in any of 
to the bar within one year after his tliese cases the vice-chancellor, with con- 
election ; but do reside in the university tent of convocation, do declare the place 
two months in every year, or in case of actually void. 

non-residence do -forfeit the sdpend of 9. That in case of any vacancy of the 

thatyearto Mr. Viner^s general f^d. (4) professorship, fellowships, or scholar. 

7. That every scholar be elected by ships, the profits of the current year be 
convocation, and at the.time of election rateably divided between the predecessor, 
be umnarried, and a member of some or his representatives, ahd the successor ; 
college or hall in the university of Ox- and that anew election be had within one 
ford, who shall have been matriculated month afterwards, unles by that means 
twenty-four calendar months at the least ; the time of election shall, fall within any 
that he do take the degree of bachelorVf vacation, in which case it bS deferred to 
civil law with all convenient speed (either the first week in the next full term, 
proceeding in arts or otherwise} ; and And that before any convocation shall be 
previous to hit taking the same, ^ween held for such election, or for any other 
the second and eighth year from his matter relating to Mr. Viner's benefee- 
matriculation, be bhM, tor attend two tion, ten days' public nodce be given to 
courses of tiie professor's lectures, to be each college and hall of the convocation, 
certified under the professor's IfiMH ; end and the cause of convoking it. 
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their experience, have appeared the most zealous to promote 
the success of Mr. Viner's establishment 

The advantages that might result to the science of the law 
itself, when a little more attended to in the seats of knowledge, 
perhaps would be very considerable. The leisure and abi- 
lities of the learned in these retirements might either suggest 
expedients, or execute those dictated by wiser heads^, for im- 
proving it's method, retrenching it's superfluities, and recon- 
ciling the little contrarieties, which the practice of many cen- 
turies will necessarily create in any human system ; a task, 
Ti[hich those, who are deeply employed in business and the 
more active scenes of the profession, can hardly condescend 
to engage in. And as to the interest, or (which is the same) 
the reputation of the universities themselves, I may venture 
to pronounce, that if ever this study should arrive to any 
tolerable perfection either here or at Cambridge, the nobi- 
lity and gentry of this kingdom would not shorten their resi- 
dence upon tliis account, nor perhaps entertain a worse opi- 
nion of the benefits of academical education. Neither should 
it be considered as a matter of light importance, that while 
we thus extend the pomoeria of university learning, and 
adopt a new tribe of citizens within these philosophical walls, 
[ 31 ] we interest a very numerous and very powerful profession in 
the preservation of our rights and revenues. . 

For I think it past dispute that those gentlemen, who re- 
sort to the inns of court with a view to pursue the profession, 
will find it expedient (whenever it is practicable) to lay the 
previous foundations of this, as well as every other science^ in 
one of our learned universities. We may appeal to the ex- 
perience of every sensible lawyer, whether any thing can be 
more hazardous or discouraging than the usual entrance on 
the study of the law. A raw and unexperienced youth, in 
the most dangerous season of life, is transplanted on a sud- 
den into the midst of allurements to pleasure, without any 
restraint or check but what his own prudence can suggest • 
with no public direction in what course to pursue his in- 
quiries; no private assistance to remove the distresses and 

^ Set Loi4 Bacon's propoMU and ofe of a digest. 
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difficulties which will always embarrass a beginner. In this 
situadon he is expected to sequester himself from the world, 
and by a tedious lonely process to extract the theory of law 
from a mass of undigested learning; or else by an assiduous 
attendance on the courts to pick up theory and practice 
together, sufficient to qualify him for the ordinary run of 
business. How little therefore is it to be wondered at that 
we hear of so frequent miscarriages ; that so many gentlemen 
of bright imaginations grow weary of so unpromising a search^, 
and addict themselves wholly to amusements, or other less 
innocent pursuits ; and that so many persons of moderate 
capacity confuse themselves at first setting out, and continue 
ever dark and puzzled during the remainder of their lives ! 

'The evident want of some assistance in the rudiments of 
legal knowledge has given birth to a practice, which, if ever 
it had grown to be general, must have proved of extremely 
pernicious consequence. I mean the cusix)m by some so very 
warmly recommended, of dropping all liberal education, as 
of no use to students in the law : and placing them, in its 
stead, at the desk of some skilful attorney ; in order to ini- 
tiate them early in all the depths of practice, and render th^n 
more dexterous in the mechanical part of business. A few 
instances of particular persons (men of excellent learning, 
and unblemished int^rity) who, in spite of this method of 
education, have shone in the foremost ranks of the bar, have 
afforded some kind of sanction to this illiberal path to the 
profession, and biassed many parents, of short-sighted judg- 
ment, in its &vour: not considering that there are some 
geniuses, formed to overcome all disadvantages, and that 
from such particular instances no general rules can be formed ; 
nor observing, that those very persons have frequently recom- 
mended, by the most forcible of all examples, the disposal of 
their own offspring, a very different foundation of legal 
studies, a xegular academical education. Perhaps too, in 

' Sir Henry Spelman, in the preface ** perissemque linguam peregHnafnt dur- 

to his Glossary, has given us a very " tectum barbaranif methodum inconcm^ 

lively picture of his own distress upon " namt molem non ingtrUem 9olum ted 

tbb occasion. ** EmitUme mater Lou-' ** perpetuii hwnerit ncfltnflfulflrm, ezct- 

*< dinumf jurit notiri oapetteiuH gradd ; *< dit mifd (fateorj animutt** jj-c. 
« cujut cum vMibvium mUtOauenh re- 
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return, I could now direct their eyes to our principal seats of 
justice, and suggest a few hints in favour of university learn- 
ing" ! — but in these all who hear me, I know, have already 
prevented me. 

Making therefore due allowance for one or two shining 
exceptions, experience may teach us to foretell that a lawyer 
thus educated to the bar, in subservience to attomies and 
solicitors^ will find he has begun at the wrong end. If prac- 
tice be the whole he is taught, practice must also be the 
whole he will ever know ; if he be uninstructed in the ele- 
ments and first principles upon which the rule of practice is 
founded, the least variation fi*om established precedents will 
totally distract and bewilder him : ita lex scripta esC* is the 
utmost his knowledge will arrive at : he must never aspire to 
form, and seldom expect to comprehend, any arguments 
drawn a priorij from the spirit of die laws, and the natural 
foundations of justice. 

[ SS j Nor is this all ; for, (as few persons of birth or fortune, 
or even of scholastic education, will submit to the drudgery- 
of servitude, and the manual labour of copying the trash of 
an ofiice,) should this infatuation prevail to any considerable 
degree, we must rarely expect to see a gentleman of distinc- 
tion or learning at the bar. And what the consequence may 
be, to have the interpretation and enforcement of the laws 
(which include the entire disposal of our properties, liberties, 
and lives) fall wholly into the hands of obscure or illiterate 
men, is matter of very public concern. 

The inconveniences here pointed out can never be effec- 
tually prevented, but by making academical education a pre- 

"Tbe four higbMtjttdidaloflaces were " See Kennel's Life of Somner, 
at that time filled by gcmlemen, two p. 67. 
of whom had been ftjlowt of All Soult » Ff. 40. 9. IS. 
college ; another, student of Christ 
Church ; and the fourth, a feUow of 
Trinity coUege, Cambridge. (5) 

(5) The first two were, Lord Northington and Lord Chief Justice 
Wiiles ; the third. Lord Mansfield ; and the fourth, Sir Tbomai Garke, 
Master of the Rolls.— Mr. Chrbtian's note. 
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vious st£p to the profession of the coinmon bw^ and at the 
same time niakitig the rudiments of the law a part of acade^ 
inical education. For sciences are of a sociable dispositlon» 
and fiourisli best in the neighbourhood of each other : nor is 
Ihere any branch of learning but may be helped and improved 
by assistances drawn from other arts- If, therefbrej the stu- 
dent in our laws hath formed both his sentiments and style, 
by peruiial and imitation of the purest classical writers, among 
whom the historians and orators will best deserve his regard ; 
if he can reason with precision, and separate argument from 
fallacy, by tlie clear simple rules of pure unsophisticated 
logic ; if he can fix his attention, and steadily pursue truth 
through any tlie most intricate deduction, by the use of 
tiiadiematieal demonstmtions ; if he has enlarged his con- 
ceptions of nature and art, by a view of the several branches 
of genuine experimental philosophy; if he has impressed on 
his mind the sound maxims of the law of nature, the best 
and most authentic foundation of human laws ; if, lastly, he 
has contemplated those maxims reduced to a practical ^stem 
in the laws of imperial Rome; if he has done this or any 
part of it> (though all may be easily done under as able 
instructors as ever graced any seats of learning,) a student 
thus qualified may enter upon the study of die law with 
incredible advantage and reputation. And ifj in the conclu- 
sion, or duruig the acquisition of these accompHshments, he 
will afford himself here a year or two's farther leisure^ to lay 
the foundation of his future labours in a solid scicntifical 
method, without thirsting too early to attend that practice 
which it is impossible he should rightly comprehend, he 
will afterwards proceed with the greatest ease, and will un- 
fold the most intricate points with an intuitive rapidity and 
cleanicsSp 




[ 34 ] 



I SHALL not insist upon such motives as might he drawn 
from principles of cBConomy, and are applicable to particulars 
only : I reason upon more general topics. And, therefore, to 
the qualities of the head, which I have just enumerated, I 
cannot but add those of the heart ; affectionate loyalty to the 
king, a zeal for liberty and the constitution, a iesise of real 
honour, and well-grounded principles of religion ; as neces- 
sary to form a truly valuable English lawyer, a Hyde, a Hale, 
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or a Talbot, And, whatever the ignornnce of some, or un- 
kind ness of others, may have heretofore untinilj suggested^ 
experience will warrant us to affirm, that tliese endowments 
of loyahy and public spirit, of liunour and reli^on, are no 
where to be found in moio high perfection than in the two 
universities of thia kingdom* 



r 



Before I conclude, it may, perhaps, be expected, tliat I lay 
before you a iihort and general accoimt of the method I pro- 
pose to follow, in endeavouring lo execute tlie trust you have 
l>een pleased to rq>ose ia my hands. Anil in these solemn 
lectures, which are ordamed to be rend at the entrance of 
every term^ (more perhaps to do public honour to this laud- 
able institution, than for the private instruction of indivi- 
duals ^t) I presume it will best answer the intent of our bene- 
feetoT and the expectation of this learned botly, if I attempt 
to illustrate! at time^j, such detached titles of the law, as are 
the moit easy to be understood, and most capable of histori- 
cal or criiieal ornament. But in reading tlie complete course^ 
which is annually consigned to my care, a more regular 
method wdl be necessary ; and till a better is proposed, I 
£ 35 ] shall lake the liberty to follow the same tliat I have already 
submitted to be public ■*- To fill up end finish that outline 
with propriety and correctness, and to render the whole intel- 
ligible to the uninformed minds of beginners, (whom we arc 
too apt to suppose acquainted with terms and ideas which 
they nevtir had opportunity to learn,) this must be my ai-dent 
endeavour, though by no means my promise^ to accomplish. 
You will permit me, however, very briefly to descrrbe, rather 
what I conceive an acadeniieal exjxjunder of the laws should 
do, tljan what 1 have ever kno^'n to be done« 

He should consider his course as a general map of the 
law, marking out the shape of the country, its connexions 
and boundaries, its greater divisions and principal cities: 
it is not his business to describe minutely the subordinate 



' Sffc LowtH^i Oraitt Cftwtuna, 

kiia. Am |>ubli4»d A, B. 11 S6, twi 

cjthibitiiig Ifae gnitr wnd prittcipul ditU 



dons of tbc eniuing CoMVCKTAmtti ; 
wbkli were origiruilli' »ubinini:J Ut the 
univenicy in a pHt^be course of lacturps. 



§ 1. OF THE LAW. 35 

liniitS) or to fix the longitude and latitude of every inconsi* 
derable hamlet. His attention should be engaged, like that 
of the readers in Fortescue's inns of chancery^ " in tracing 
•* out the originals, and, as it were, the elements of the law." 
For if, as Justinian ^ has observed, the tender understanding 
of the student be loaded at the first with a multitude and 
variety of matter, it will either occasion him to desert his 
studies, or will carry him heavily through them, with much 
labour, delay, and despondence. These originals should be 
traced to their fountains, as well as our distance will admit t 
to the customs of the Britons and Germans, as recorded by 
Ceesar and Tacitus ; to the codes of the northern nations on 
the continent, and more especially to those of our own 
Saxon princes ; to the rules of the Roman law either left 
here in the days of Papinian, or imported by Vacarius and 
his followers ; but, above all, to that inexhaustible reservoir of [ ^6 ] 
legal antiquities and learning, the feodal law, or, as Spelman* 
has entitled it, the law of nations in our western orb. These 
primary rules and fundamental principles should be weighed 
and compared with the precepts of the law of nature, and 
the practice of other countries ; should be explained by rea- 
sons, illustrated by examples, and confirmed by undoubted 
authorities ; their history should be deduced, their changes 
and revolutions observed, and it should be shewn how far they 
are connected with, or have at any time been afiected by, the 
civil transactions of the kingdom. 

A PLAN of this nature, if executed with care and ability, 
cannot &il of administering a most useful and rational enters 
tainment to students of all ranks and professions ; and yet it 
must be confessed that the study of the laws is not itierely a 
matter of amusement : for as a very judicious writer ^ has 
observed upon a similar occasion, the learner ♦* will be consi- 

' Incipientibus nobU exponere jura po^ diffideniia fquaepkrumquejuvenes aver- 

tmli Romani, xta videntur tradi jtosse tit J, terius ad id pcrducemus, ad quodp 

commodiuime, si primo levi ac tbnplid la)iore via ductus, sine magno labore, ei 

fw singula Iradanhtr / alioqmi, ti siatim sine tdia d\ffidentia matttrius perduci 

ah initio rudem adhuc et in/irmum am- potuisset, Inst. 1. r. 2. 

fnum shidiosi muiiitudine ac varietate ' Of parliaments, 57. 

rerum oneraverimus, duorum alterum, * Dr. Taylor's pr«f, to £lem: of 

amt destrtamn studiarutn, ^ffUMmus, Civil Law. 
ami cum magno labore^ saepe eiiam cum 
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" derably disappointed, if he looks for entertain itient without 
*« the expellee of attention." An attention^ however, not 
greater than is usually bestowed in masterini^ die rudiments of 
odier sciences, or sotnetiines in pursuing a favotu ite recreation 
or exercise. And this attentioa is not equally necessary to 
be exerted by every student upon every occasion. Some 
branches of the law, as the formal process of civil suits, and 
the subtile distinctions incident to landed property, which are 
the most difficult to be thoroughly underslooil) are the least 
worth the paijis of understanding, except to such gentlemen 
as intend to pursue the profession. To others I may ven- 
ture to apply, with a slight alteration, the words of Sir John 
Fortescue**, when first his royal pupil determines to engage 
in this study. ** It will not be necessary for a gentleman, 
** as such, to ejuimlne with a close application the critical 
" niceties of the taw. It wil! fully be sufficient, and he may 
•* well enough be denominated a lawyer, if under the in- 
** struction of a master lie traces up Uie principles and grounds 
j^ $7 J "of the law, even to their original elements. Therefore 
** in a very short period, and with very little lalx»ur, he may 
** be sufficiently Informed in the laws of his country, if he 
•* wll but apply his mind In good earnest to receive and ap- 
** prehend them. For though such knowledge as is necessary 
^ for a judge is hardly to be acquired by tne lucubrations of 
*< twenty years, yet with a genius of tolerable perspicaci^, 
<* that knowledge which is fit for a [>erson of birth or con- 
" dition, may be leanied in a single year, without neglecting 
** his other improvements," 

To the few, tlierefore {the very few I am persuaded), that 
entertain such uuwonhy notions of an university, as to sup- 
pose it intended for mere dissipation of thought ; to such as 
mean only to while away tlie aukward internal trom childhood 
to twenty-one, between tlie restraints of the school and the 
licentiousness of politer life, in a calm middle stale of men- 
tal and of moral inactivity; to these Mr. Viner ^res no 
invitation to an entertainment which they never can relish. 
But to the long ajul illustrious train of nobltt luid jogcnuous 
youth, who ure not more distingaished among us by tlieir 
birth and possessions, than by the r^ulariiy of dieir conduct 




§ 1. OF THE LAW. 37 

and their thirst after useful knowledge, to these our benefac- 
tor has consecrated the fruits of a long and laborious life, 
worn out in the duties of his calling ; and will joyfully reflect 
(if such r^ections can be now the employment of his 
thoughts) that he could not more effectually have benefited 
posterity, or contributed to the service of the public, than by 
founding an institution which may instruct the rising gener- 
ation in the wisdom of our civil }K)lity, and inform them 
with a desire to be still better acquainted with the laws and 
constitution of their country. 
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SECTION THE SECOND. 

or THE NATURE of LAWS in general. 



T A W, in its most general and comprehensive sense, signifies 
a rule of action ; and is applied indiscriminately to all 
kinds of action, whether animate or inanimate, rational or ir- 
Ititional. Thus we say, the laws of motion, of gravitation, of 
optics, or mechanics, as well as the laws of nature and of 
nations. And it is that rule of action which is prescribed by 
spme superior, and which the inferior is bound to obey. 

Thus, when the Supreme Being formed the universe, and 
created matter out of nothing, he impressed certain principles 
upon that matter, from which it can never depart, and without 
which it would cease to be. When he put that matter into 
motion, he established certain laws of motion, to which all 
moveable bodies must conform. And to descend from the 
greatest operations to the smallest, when a workman forms a 
clock, or other piece of mechanism, he establishes, at his own 
pleasure, certain arbitrary laws for its direction ; as that the 
hand shall describe a given space in a given time ; to which 
law, as long as the work conforms, so long it continues in per- 
fection, and answers the end of its formation. 

If we farther advance, from mere inactive matter to ve- 
getable and animal life, we shall find them still governed by 
laws, more numerous indeed, but equally fixed and invariable^ 
The whole progress of plants, from the seed to the root, and 
frcm thence to the seed again ; — the method of animal nutri- 
[ 39 -] tion, digestion, secretion, and all other branches of vital oeco- 
nomy ; — are not left to chance, or the will of the creature itself, 
but are performed in a wondrous mvoluntary manner, and 
guided by unerring rules laid domi by the great Creator. 

5 
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This theii is the general signification of law, a rule of action 
dictated by some superior being : and in those creatures that 
have neither the power to think nor to will, such laws must be 
invariably obeyed, so long as the creature itself subsists, for 
it's existence depends on that obedience. But laws, in their 
more confined sense, and in vhich it is our present business 
to consider them, denote the rules, not of action in general, 
but of human action or conduct; that is, the precepts by which 
man, the noblest of all sublunary beings, a creature endowed 
with both reason and free-will, is commanded to make use of 
those faculties in the general regulation of his behaviour. 

Man, considered as a creature, must necessarily be subject 
to the laws of his Creator, for he is entirely a dependent being. 
A being, independent of any other, has no rule to pursue, but 
such as he prescribes to himself; but a state of dependence 
will inevitably oblige the inferior to take the will of him, on 
whom he depends, as the rule of his conduct: not indeed in 
every particular, but in all those points wherein his dependence 
consists. This principle, therefore, has more or less extent 
and effect, in proportion as the superiority of the one and the 
dependence of the other is greater or less, absolute or limited. 
And, consequently, as man depends absolutely upon his Maker 
for every thing, it is necessary that he should in all points 
conform to his Maker's will. 

This will of his Maker is called the law of nature. For as 
God, when he created matter, and endued it with a principle 
of mobility, established certain rules for the perpetual direction 
of that motion; so, when he created man, and endued him 
with free-will to conduct himself in all parts of life, he laid 
down certain immutable laws of human nature, whereby that [ 40 ] 
free-will is in some degree regulated and restrained, and gave 
him also the faculty of reason to discover the purport of 
those laws. 

Considering the Creator only as a being of infinite jwtcer, 
he was able, unquestionably, to have prescribed whatever laws 
he pleased to his creature, man, however unjust or severe. 
But as he is also a being of infinite wisdom^ he has laid down 
pnly such laws as were founded in those relations of justice, 
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that existed in the nature of things antecedent to any positive 
precept. These are the eterna], immutfible laws of gomi and 
evil, to which the Creator himself in aU his dispensations con- 
forms; and which he has enabled human reason to discover, 
so far as they are necessary for the conduct of human actions p 
Such among others are these principles : that we should live 
honestly (1)* should hurt nobody* and should rentier to every 
one his due j to which three general precepts Justinian * has 
reduced the whole doctrine of law. 

But if the discovery of these first principles of the law of 
nature depended only upon the due exertion of right reason* 
and could not otherwise be obtained than by a chain of meta- 
physical disquisitions, mankind would have wanted some in- 
ducement to have quickened their inquiries, and the greater 
part of the world would have rested content in mental indo- 
lence, and ignorance, it's inseparable companion. As, therefore, 
the Creator is a being, not only of infinite pcwer and msdom^ 
but also of inBnite goodnesSf he has been pleased so to contrive 
the constitution and frame of humanity, that we should want 
no other prompter to inquire after and pursue the rule of 
right, but only our own self-love, that universal principle of 
action* For he has so intimately connected, so inseparably 
interw*oven the laws of eternal justice with the happiness of 
each individual, that the latter cannot be attained but by ob- 
serving the former: and, if the former be punctually obeyed, 
it caimot but induce the latter. In consequence of which 
mutual connection of justice and human felicity, he has not 
perplexed the law of nature with a multitude of abstracted 
rules and precepts, referring merely to the fitness or unfitness 
of things, as some have vainly surmised ; but has graciously 
reduced the rule of obedience to this one paternal precept, 
** that man should pursue his own true and substantial happi* 
" ness*" This is the foundation of what wc call educs, or 
natural law. For the several articles into which it is branched 
in our Sfystems amount to no more than demonstrating, that 
this or that action tends to man's real happiness, and therefore 

• JvH$pr^e€fpta $uni, han^ dswe, aitmm nm kifd^r^f mum emqmt *r»*iwT«, 
intt. L L 3, 

(l) Mr. Cbrmlab ■eemK to vne lo object properly tc the author^i maoiief 
of fcoderiog the «ord» hmmi tnvcrtf by which, probably^ i* meant the living 
tep^tvhly md retpectabJy, 
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i?ery justly concluding thai the performimce of it is a part of 
the law of nature ; or, on the other hand, that this or that 
action is destructive of man's real happiness, and, therefore, 
that tile laV of nature forbids it. 

This law of nature, being coeval with mankind, and dic- 
tated by God liimseLT, i^ of cour.'^e superior in obligation to 
any other. It is binding* over all the globe* in all countries^ 
. and at all times : no human laws are of any validity, if con- 
trary to this ; and such of ihem as are valid derive all their 
force and all tlieir authority, mediately or immediately, from 
thi5 original. (2) 

But in order to apply this to the particular exigencies of 
, each individual, it is still necessary to have recourse to reason : 
whose office it is to discover, as was before observed, what the 
law of nature directs in every circumstance of life ; by con- 
.iidering wbat method will tend tlie most effectually to our own 
substantial happiness. And if our reason were always, as in 
our first ancestor betbre his transgression, dear and perfect, 
unruffled by passions, unclouded by prejudice, unimpaired by 
ilisease or intemperance^ the task would be pleasant and easy ; 
we should need no other guide but this. But every man now 
finds the contrary in liis own experience; that his reason is 
corrupt^ and his understanding full of ignorance and error. 

This has given manifold occasion for the benign inter- 
position of 'divine providence ; which, in compassion to the 
why, the imperfection, and the blindness of human reason, 
ttiath been pleased, ** at sundry times and in divers manners," [ 42 1 
rto discover and enforce it's laws by an immediate and direct 
revelation* Tlie doctrines thus delivered we call the revealed 
lor divine law, and they are to be found only in the holy 
Ficriptures* TTjese precepts, when revealetl, are found upon 
comparison to be really a part of the original law of nature, 
as they tend in all their consequences to man's felicity. But 

(2) By this sentence, though somewhat strongly expresscJ^ I uadcritand 
I the author to mean mefdy that a human law against the law of nature hiii 
no bbding force on the conscience ; and that if a man submits to the pe- 
nalty of diflot>edicnce, he itantb acquitted. In this seoAe the position eeems 
imcjuesiionablc See the n* (6), po9t^ p. 57* 
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we are not \vom tbeiice to conclude that tJie knowledge ot' 
these truths was attainabte by t^asotu in its present corrupted 
state: since we find that, until they were re%*ealed, they were 
hid from the wisdom of ages* As then the moral precepts of 
this law are indeed of the same original with those of the law 
of nature, so their intrinsic obligation is of equal strength and 
perpetuity. Yet undoubtedly the revealed law is of infinitely 
more authenticity than that moral system which is framed by 
ethical writers, and denominated tlie natural law. Because 
one is the law of nature, expressly declared so to be by God 
himself; the other is only what, by the assistance of human 
reason, we imagine to be that law. If we could be as certain 
of the latter as we are of the former, liotli would have an equal 
authority : but, till then, they can never be put in any compe- 
tition together* 



[43] 



Upon these two tbutidations, the law of nature and the law 
of revelation, depeml ail human laws ; that is to savj no human 
iaws should be suffered to contiadict these* There are, it is 
tme, a great number of indifferent points, in which both the 
di^-ine law and the natural leave a man at his own liberlv ; but 
which are found necessary for the l)enefit of society to be 
restrained within certidn limitSp And herein it is that human 
Laws have their greatest force and efficacy ; for with regard to 
such points as are not indiflerent, human laws are only declar- 
atory of, and act in subordination to, the former. To instance 
in the case of murder: this is expressly fbrbitlden by the divine, 
and demonstrably by the natural law; and from these prohi* 
bitions arises the true unlawfulness of tins crime. Those 
human laws that annex a punishment to it, do not at 
all increase its moral guilt, or superadd any fresh obligation 
in/oro consdtntiae to abstain from its perpetration, (3) Nay, if 
any human law should allow or enjoin us to commit it, we are 
bound to transgress that human law, or else we must offend 
botii the natural and the divine. But with regard to matters 
that are in themselves indifferenL, and are not commanded or 
forbidden by those superior laws; such, for instance, as ex- 
porting of wool into foreign countries ; here the inferior legis- 
lature has scope and opportunity to interpose, and to make 
that action unlawful wliich before wtis not so. 



(3) iSec fXJtt, p. 3?. 
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If man were to live in a state of nature, unconnected with 
other individuals, there would be no occasion for any other 
laws, than the law of nature and the law of God. Neither 
could any other law possibly exist ; for a law always supposes 
some superior who is to make it ; and in a state of nature we 
are all equal, without any other superior but him who is the 
Author of our being. But man was formed for society ; and, 
as is demonstrated by the writers on this subject >>, is neither 
capable of living alone, nor indeed has the courage to do it 
However, as it is impossible for the whole race of mankind to 
be united in one great society, they must necessarily divide 
into many; and form separate states, commonwealdis, and 
nations, entirely independent of each other, and yet liable to 
a mutual intercourse. Hence arises a third kind of law to 
regulate this mutual intercourse, called " the law of nations :" 
which, as none of these states will acknowledge a superiority 
in the other, cannot be dictated by any ; but depends entirely 
upon the rules of natural law, or upon mutual compacts, 
treaties, leagues, and agreements between these several com- 
munities : in the construction also of which compacts, we have 
no other rule to resort to, but the law of nature ; being the 
only one to which all the communities are equally subject : 
and, therefore, the civil law * very justly observes, tliat quod na- 
turalis ratio inter omnes homines constituity vacatur Jus gentium^ 

Thus much I thought it necessary to premise concerning [ 4-4 ] 
the law of nature, the revealed law, and the law of nations, 
before I proceeded to treat more fully of the principal subject 
of this section, municipal or civil law ; that is, the rule by which 
particular districts;, communities, or nations are governed; 
being thus defined by Justinian \ ^^Jus civile est quod quisque 
*^ sibi popukis constituit" I call it municipal laiy, in com- 
pliance with common speech ; for though, strictly, that ex- 
pression denotes the particular customs of one single muni^ 
cipium or free town, yet it may with sufficient propriety be 
applied to any one state or nation which is governed by the 
same laws and customs. 

Municipal law, thus understood, is properly defined to be 
*' a rule of civil conduct prescribed by the supreme power 

^ Puffendor^ 1. 7. c. 1. coisp«red with BarbeyrM's commenUry. ^^.1.1.9. 
\Jn9t. 1. 8. 1. 
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" in a sULe^ commanding what is right, and prohibiting what 
** is wrong.'* Let us endeavour to explain its several pro- 
perties, as they arise out of this definition, 

Ahd, first, it is a ruk^ not a transient sudden order 
from a superior to oir concerning a particular person ; but 
sometiijng permanent, uniform, and universal. Therefore 
a particular act of the legislature to confiscate the goods of 
Titius, or to attaint him of high treason^ does not enter into 
the idea of a municipal law ; for the operation of this act is 
spent upon Titius only, and has no relation to the community 
in general ; it is rather a sentence than a law< But an act to de- 
clare that the crime of which Titius is accused shall be deemed 
high treason ; this has permanency, uniformity, and univers' 
ahty, and, theretore, is properly a rtdt. It is also called a rul^*^ 
to distinguish it from adiuce or cmtmelj which we arc at liberty 
to follow or not, as we see proper, and to judge upon the rea- 
sonableness or unreasonableness of the thing advised : whereas 
our obedience to the !msi> depends not upon our approbation^ but 
upon the maker's m'U, Counsel is only matter of persuasion, 
law is matter of injunction ; counsel acts only upon the willjxig, 
law upon the unwilling also. 

It is also called a rtde^ to distinguish it from a compact or 
agteemeni ; for a compact is a promise proceeding Jrom us, 
law is a command directed to us< The language of a compact 
is, ** I will, or will not, do thb;*' that of a law is, "thou shalt, 
" or shall not, do it." It is true there is an obligation which 
a compact carries witli it, equal in point of conscience to that 
of a law ; but then the original of the obligation is different* 
In compacts we ourselves determine and promise what shall be 
done, before we are obliged to do it ; in laws, we are obliged 
to act without ourselves determining or promising any thing at 
all Upon these accounts law is defined lo be '* a n^/e." 

Municipal law is also '* a rule of civil conduct,** Tliis 
distinguishes mimicipal law from the natural, or revealed; 
the former of which is the rule of moral conduct, antl the 
latter not only the rule of moral conduct, but also the nde of 
fiiith. These regard man as a creature, and point out liis 
duty to God, to himself, and to his neighbour, considered in 
the light of an individual. But municipal or civil law regards 
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liim also as a citizen^ and bound to other duties towards his 
neighbour, than those of mere nature and religion : duties, 
which he has engaged in by enjoyhig the benefits of the com- 
mon union; and which amount to no moi-e than that he do con- 
tribute, on his part, to the subsistence and peace of the society. 



It is hkewise " a rule prescribed " Because a bare resolu- 
tion, confined in the breast of die legislator, without mani- 
festing itself by some external sign, can never be properly a 

' law. It is requisite that Uiis resolution be notified to the 
people who are to obey it. But the manner in which this 
notification is to be made, is matter of very great indifierence. 
It may be notified by universal tradition and long practice, 

1 -which supposes a previous publicationj and is the case of the 
common law of England. It may be notified, viva voce^ by 
officers appointed for that purpose, as is done with regard to 
proclamations, and such acts of parliament as are appointed 
to be publicly read in churches and otiier assemblies. It may, [ i6 ] 

» lastly, be notified by writing, printing, or the like ; which is 
tlie general course taken with all our acts of parliament. Yet, 
whatever way is made use of, it is incumbent on the pmmul- 

I gators to do it in tlie most public and perspicuous manner ; 

I tiot like Caligula, who (according to Dio Cassius) wrote his 

I laws in a very small character, and hung them up on high 
pillars, the more effectually to ensnare the peoplcp There is 

I fitill a more unreasonable method than this, which is called 
makmg of laws fx post facto: when after an action (indifferent 
in itself) is committed, the legislator then for the first time 
declares it to have been a crime, and inflicts a punishment 
upon the [person who has committed it. Here it is Impossible 

I that the party could foresee that an action, innocent when it 

[was done, should be afterwards converted to guilt by a subse- 
quent law I he had, therefore, no cause to abstain from it ; and 

' all punishment for not abstaining must of consequence be cruel 
and unjusU^ All laws should be, therefore, made to commence 
injiiturof and be notified before their commencement ; which 
is implied in the term ^^ prescribed/' But when this rule is in 

\ the usual manner notified, or prescribed, it is then the subject's 

^ Sudi Laws mnong the Romans -Here *^ tabulae, Itget prmuis homin^mi irro- 

denotniDAt^d }friviiegia, or private laws, " gari ; id enim esi /iriiji^^um. Nem(f 

of which Cicero {4^ Ug. ^. 19* And in " unguam tiitit : nikUest cntddmJit nihil 

hia oraiion /Tnr lianiOf 17,) tliua speaks : " itcmictQiiiUf nihil jud*f fitinwJ Aff« 
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business to be thoroughly acquainled tlierewttfi ; ibr if igno- 
rance of what he might know were admitted as & legitimate 
excuse^ the laws would be of no effect, but might always be 
eluded with impuriity. (4) 

But farther: municipal law is "a rule of civU conduct 
*^ prescribeti in/ the supreme pcfwer in a slate" For legislature, 
as >?as before obsened, is the greatest act of superiority that 
can be exercised by one being over another, Whcreibre it is 
requisite to the very essence of a law, that it be made by the 
supreme power- Sovereignty and legislature are, indeed, con- 
vertible terms ; one cannot subsist without the other* 

This will naturally lead us into a short inquiry concerning 
the nature of society, and civil go\ eniment | and tlie natural, 
inherent right that belongs to the sovereignty of a state, wher- 
ever tliat sovereignty be lodged, of making and enforcing laws* 

The only true and nattiral foundations of society are the 
wants and the fears of individuata. Not that we can believe, 
with some theoretical writers, that there ever was a time when 
there was no such thing as society, either natural or civil ; and 
that, from the impulse of reason, and through a sense of their 
wants and weaknesses, individuals met together in a large 
plain, entered into an original contract, and chose the tallest 
man present to be their governor. This notion, of an actually 
existing unconnected state of nature, is too wild to be seriously 
admitted : and besides it is plainly contradictor}^ to the revealed 
accounts of the primitive origin of mankind, and their present- 
ation two thousand years afterwards; both which were effected 
by the means of single families- These formed the first natural 
society, imiong themselves; which, every day extending it's 
limits, laid tlie first though imperfect rudiments of civil or 
political society : and when it grew too large to subsi.*Jt with 
convenience in that pastoral stale wherein tlie jiatriarchs ap- 
pear to have lived, it necessarily subdividerl itself by various 

(«} Bf a legttl fiction, tbe whale sestioa of ptiirliatnent if rcmddetieii «s 
oat glay^ and therefore an act of porlmfut'ni wm hM to o(>eraic from tlmt 
diy» al whatever p^frituJ of the Rc^«iun it pa^ied in tact. Of connc i^ik 
Hirncd a great many itatute* into *? j- pmi faeto lawi. Bui l1ji» in justice 
^rtts ren)c<it«d by the 35 G, 5. c^ t3., by which nil acc»| in whieh ii spvcidc 
d&y i» ntH providcdj are directed to take their roramfiuTtntnt frani the 
day on ubicli they rrctiv^ iht rayal oucnt. 



§ 2. LAWS IN GENERAL. 47 

migrations into more. Afterwards, as agriculture increased^ 
which employs a^d can maintain a much greater number of 
hands, migrations became less frequent : and various tribes, 
which had formerly separated, reunited again ; sometimes by 
compulsion and conquest, sometimes by accident, and some- 
times, perhaps, by compact. But though society had not its 
formal beginning from any convention of individuals, actuated 
by their wants and their fears : yet it is the sense of their weak- 
ness and imperfection that keeps mankind together, that de- 
monstrates the necessity of this union : and tha t, therefore, 
the solid and natural foundation, as well as the cement, of civil 
society. And this is what we mean by the original contract 
of society ; which, though perhaps in no instance it has ever 
been formally expressed at the first institution of a state; yet 
in nature and reason must always be understood and implied, 
in the very act of associating together : namely, that the whole [ 4B 3 
should protect all it's parts, and that every part should pay 
obedience to the will of the whole ; or, in other words, that the 
community should guard the rights of each individual mem- 
ber, and that (in return for this protection) each individual 
should submit to the laws of the community ; without which 
submission of all it was impossible that protection could be 
certainly extended to any. 

Fob when civil society is once formed, government at the 
same time results, of course, as necessary to preserve and to 
keep that society in order. Unless some superior be consti- 
tuted, whose commands and decisions all the members are 
bound to obey, they would still remain as in a state of nature, 
without any judge upon earth to define their several rights, 
and redress their several wrongs. But, as all the members 
which compose this society were naturally equal, it may be 
asked, in whose hands are the reins of government to be en- 
trusted ? To this the general answer is easy ; but the appli- 
cation of it to particular cases has occasioned one half of those 
mischiefs, which are apt to proceed from misguided political 
zeal, in general, all mankind will agree that government 
should be reposed in such persons, in whom those qualities 
are most likely to be found, the perfection of* which is among 
the attributes of him who is emphatically styled the Supreme 
Being ; the three grand requisites, I mean of wisdom, of 
goodness, and of power: wisdom to discern the real interest 
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q{ the community ; goodness to endeavour always to pursue 
that real interest ; and strength, or power, to carry tliis know- 
ledge and intention into action* These are the natural taund- 
ations of sovereignty, and these are tlie requisites that ought to 
be found m every well-constituted frame of government- 
How the several forms of government we now see in the 
world at first actually began, is matter of great uncertainty^ 
and has occasioned infinite disputes. It is not my business or 
intention to enter into any of them* However they l)egan, 
[ 49 ] or by what right soever they subsist^ there h and must be hi 
all of them a supreme, irresistible, absolute, uncontrolled au- 
thority, in which the Jiaa mmma imperii^ or the rigbts of 
sovereignty reside. And this authority is placed in tliose 
hands, wherein (according to the opinion of the founders of 
such respective states, either expressly given, or collected 
fi-om their tacit approbation,) the qualities requisite for su- 
premacy, wisdom, goodness, and power, are the most likely to 
be found. 

The political writers of antiquity will not allow more 
than three regular f*>rnis of government,* the first when the 
sovereign t>ower is lotlged in an iiggregate assembly, consisting 
of all the free members of a conimunity, which is called a 
democracy ; the second, when it is lodged in a council, com- 
posed of select members, and tljen it is styled an aristocracy; 
the last, when it is entrusted in the hands of a single person, 
and then it takes the name of a monarcliy. All other sjjecies 
of government, they say, are eidier corruptions of, or reducible 
to, these tliree. 

By the sovereign [lOwer, as was before obser^^cd, is meajit 
the making of laws; lor wherever that power resides, all 
others must conform to, and be directed by it, whatever ap- 
pearance the outward form aod administration of the govern- 
ment may put on. For it is at any time in the option of the 
legtiilature to alter that form and ad mitiist ration by a new edict 
or rule, and to put the execution of the laws into whatever 
hands it pleases ; by constituting one, or a lew, or many exe* 
cutive magistrates : and all t}ie other powers of the state must 
obey die legislative power in the dischai^ of their several 
functions, or else the constitution is at an end. 
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In a demoQracjr, where the right of makiDg laws resides 
in the people at large, public virtue, or goodness of intention, 
is more likely to be found, than either of the other qualities 
of government. Popular assemblies are frequently foolish 
in their contrivance, and weak in their execution; but 
generally mean to do the thing that is right and just, and 
have always a degree of patriotism or public spirit In 
aristocracies there is more wisdom to be found than in the [ 50 ] 
other frames of government ; being composed, or intended to 
be composed, of the most experienced citizens : but there is 
less honesty than in a republic, and less strength than in a 
monarchy. A monarchy is, indeed, the most powerful of 
any ; for by the eptire conjunction of the legislative and exe- 
cutive powers, all the sinews of government are knit together, 
and united in the hands of the prince; but then there is immi- 
nent danger of his employing that strength to improvident or 
oppressive purposes. 

Thus these three species of government have, all of them, 
their several perfections and imperfections. Democracies 
are usually the best calculated to direct the end of the law ; 
aristocracies to invent the means by which that end shall be 
obtained; and monarchies to carry those weans ^ into exe- 
cution. And the antients, as was observed, had in general no 
idea of any Other permanent form of government but these 
three : for though Cicero ' declares himself of opinion, ^^ esse 
** optime constiiutam rempuUicam^ quae ex tribm generibus illiSf 
<* regalif optimoj et popidariy sit modice confusa /' yet Tacitus 
treats this notion of a mixed government, formed out of them 
all, and partaking of the advantages of each, as a visionary 
whim, and one that, if effected, could never be lasting or 
secure, s 

But, happily for us of this island, the British constitu- 
tion has long remained, and I trust will long continue, a stand- 
ing exception to the truth of this observation. For, as with 

' In his fragmentB derep, i, 2. ** forma hudari/acUids quam etfunire, 

* ** Cundas noHohet et urbe$9popuius, ^ vd, si evenii, haud dkOuma em pq^ 

" autptimores, out unguU rtgUfU : d&- «' test" Ann, /. 4. c. 33. 

<< iecta ex hit et amiociata re^publicae • « 

VOL. I, £ 
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us the executive power of the laws is lodged in a single per- 
son, thej have all the advantages of slrengtli and dispatch, 
tliat are to be ibund in the most absolute monarch}' : and as 
the legislature of the kingdom is entrusted to three distinct 
powers, entirely independent of eacli other ; first, the king ; 
secondly, the lords spiritual and temporal, which is an arkto- 
cratieal assembly of persons selected for their piety, their 
birth, their wisdom, their valour, or their property: and, 
[ 51 ] thirdly, the house of commons, freely chosen by the people 
from among them!>elves, which makes it a kind of demo- 
cracy ; as this aggregate bodjf actuated by different springs, 
and attentive to tlifferent interests, composes the British par- 
liament, and has the supreme disposal of evcrj^ tiling ; there 
can no inconvenience be attempted by either of the three 
brancljes, but will be withstood by one of the other two ; 
each branch Ljeing armed with a negative power, sufficient 
to repel any innovation, which it shall tlunk inexpedient or 
dangerous. 

Here then is lodged the sovereignty of tlie British coc- 
stttution ; and lodged as beneficially as is possible for society. 
For in no other shape could we be so certain of finding the 
three great qualities of government so well and so liappily 
united. If the supreme power were lodged in any one of 
the three branches sepamtely^ we must be exposed to tlie 
inconveniences of either absolute monarchy, aristocracy, or 
democracy j and so want two of the three principal ingredients 
of good polity, either virtue, wisdom, or power. If ii were 
loilged in any two of the branches : for uifttance, in the king 
and house of lords ; our laws might be providently made, 
and well executed, but they might not always have the good 
of the people in view ; if lodged in the king and common^ 
we should want that circumspection and mediatory caution, 
which the wisdom of the peers is to afibrd : if the supreme 
rights of legislature were lodged in the two houses onlyi 
and the king had no negative upon their proceedings, they 
might be temptetl to encrooch upon the royal prerogative, 
or perliaps to abolish the kingly office, and thereby weaken 
(if not totally destroy) the strength of the exe<:utive power. 
But the constitutional government of this island is so admira- 
bly tempered and compounded, that nothing can endanger 
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or hurt it, bat destroying the equilibrium of power between 
<Hie branch of the legislature and the rest. For if ever it 
should happen that the independence of any one of the three 
should be lost, or that it should become subservient to the 
views of either of the other two, there would soon be an 
end of our constitution. The legislature would be changed [ 52 ] 
from that, which (upon the supposition of an original con- 
tract, either actual or implied) is presumed to have been 
originally set up by the general consent and fundamental act 
of the society : and such a change, however effected, is ac- 
cording to Mr. Locke^ (who perhaps carries his theory too 
fiir) at once an entire dissolution of the bands of government ; 
and the people are thereby reduced to a state of anarchy, 
with. liberty to constitute to themselves a new legislative 
power. ^ 

Having thus cursorily considered the three usual species 
of government, and our own singular constitution, selected 
and compounded from them all, I proceed to observe, that, 
as the power of making laws constitutes the supreme autho- 
rity, so wherever the supreme authority in any state resides, 
it is the right of that authority to make laws ; that is, in the 
words of our definition, to prescribe the rule of civil action. 
And this may be discovered from the v^y end and institu- 
tion of civil states. For a state is a collective body, composed 
of a multitude of individuals, united for their safety and con- 
venience, and intending to act together as one man. If it ' 
therefore is to act as one man, it ought to act by one uniform 
will. But, inasmuch as political communities are made up 
of many natural persons, each of whom has his particular 
will and inclination, these several wills cannot by any natural 
union be joined together, or tempered and disposed into a 
lasting harmony, so as to constitute and produce that one 
uniform will of the whole. It can therefore be no otherwise 
produced than by a political union ; by the consent of all 
persons to submit their own private wills to the will of one 
man, or of one or more assemblies of men, to whom the 
■wpcenwr aotbari^ is entrusted : and this will of that one nwi, 

h On Government, part S. § 318. 
E 9 
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or assemblage of men, is in different states, according to their 
different constitutioiisj understood to be iaw. 




Thus far as to the right of the supreme power to make 
laws ; but farther* it is it's dtd^ likewise. For, since the re- 
s|iective members are bound to conform themselves to the 
will of the state, it Is expedient that they receive directions 
from the estate declaratory of that it's wiU. But, 4s it is 
impossibte, in so great a multitude, to give injunctions to 
everj^ jiarticular man, relative to each particular action, it is 
therefore incumbent on the state to establish general rules, 
for the perpetual information and direction of all persons in 
all points, whether of positive or negative duty* And this, 
in order that every man may know what to look upon as his 
own, what as aiiothei^'s ; what absolute and what relative du- 
ties; are ref|uireil at his Immls ; what is to be esteemed honest, 
dishonest, or indifferent ; what degree every man retains of 
his natural Ul>erty ; what he has given up as the price of the 
benefits of society ; and after what manner each person h to 
moderate the use and exercise of those rights which ilie state 
assigns him, in order to promote and secure the public tran- 
quil! ity, 

TnoM what has been advanced, the truth of riie former 
branch of oar definition is (I tnist) sufliciently evident; that 
** nmnicipal law is a t-ule of civil cottduci prescribed b^ the su~ 
** prenie power in a state" I proceed now to the latter branch 
of it; that it is a rule so prescribed, ** conimafiding what is 
** rights and prohibiting what is mrvng" 

Now, in order to do this completely, it is first of all ne- 
oestary that the boundaries of right and wrong be established 
and ascertained by hiw. And when this is once done, it will 
follow of course tJiat it is likewise the business of the law, 
considered as a rule of civil conduct, to enforce these rights, 
«fid to restrain or redress Uiese wrongs* It remains, there- 
for©, only to consider in what manner die law is snid to 
ascertain die boundaries of right and wrong; and tlie 
meUiods which it takes to command the one and prohibit the 
other* 
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For this purpose every law may be sfitd to consist of several 
parU J one, declaraioiy ; whereby the rights to be observed, 
and the wrongs to be eschewed, are cle^irly <1efined and laid 
down ; enotherj direelani^ whereby the subject is instructed [ 54 ] 
and enjoined to observe those rights, and to abstain from the 
commission of those wrongs : a third, remedial ; whereby a 
mediod is pointed oat to recover a man's private rights, or 
redress liis private wrongs: to which may be added a fourth, 
usually termed the sanctiof}^ or vindkaton/ branch of the law ; 
whereby it is signified what evil or [)enalty shall be incurred 
by sucli as commit any public wrongs, and transgress or ne- 
glect their duty. 

With regard to the first of these, the dedarafofy part of 
the municipal law, this depends not so much upon the law of 
revelation or of nature, as upon the wisdom and will of tlie 
legislator. This doctrine, which before was slightly touchedi 
deierves a more particular explication* Those rights then 
which God and nature have established, and which are there- 
fore called natural rights, such as are life and liberty, need 
not the aid of htrnian laws to be more effectttally invested in 
every man than they are ; neither do they receive any addi- 
tional strength when declared by the municipal laws to be 
inviolable. On the contrary, no human legislature has power 
to abridge or destroy them, unless the owner shall himself 
commit some act that amounts to a forfeiture- Neither do 
divine or natural duiiei (such as, for instance, the worship 
of Gotl, the maintenance of children, and the like) receive 
any s*tronger sanction from being also declared to bo duties 
by the law of the land^ The case is the same as to crimes 
and niisdemesnors, that are forbidden by the superior laws, 
and therefore styled mala in se, such as murder, theft, and 
perjury ; which contract no additional turpitude from being 
declared unlawful by the inferior legislature* (5) For that 
legislature in all these cases acts only, as wais before observed, 
in subordination to the great lawgiver, transcribing and pub- 
lishing his precepts. So that, upon the whole, the declara- 
tory part of the municipal law has no force or operation at 



(5) See [jost. p> 57. 11. 6, 
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all, with regard to actions that are naturally and intrinsically 

right or i^Tong. 

f 55 1 But, with regard to things in themselves indifferent, the 
case is entirely altered* These become either right or wrong, 
just or unjust, duties or misdemesnors, according as the mu- 
nicipal legislature sees proper, for promoting the welfare of 
the society, and more effectually carrying on die puqxjses of 
civil life, TTius our own comnion law ha^j declared, that the 
goods of the wife do instandy ujwn marriage become the 
property and right of die husband ; and our statute law has 
declared all monopolies a public offence ; yet that right and 
this offence have no foundation in nature ; but are merely 
created by the law, for the purposes of civil society. And 
sometimes, where the thing itself has its rise from the law of 
nature, tlie particular circumstances and mode of doing it 
become right or wrong, as die laws of the laud shall direct. 
Thus, for instance, in civil duties; obedience to superiors is 
the doctrine of revealed as well as natural religion ; but who 
those superiors shall be, and hi what circumstances, or to 
what degrees they shall be obeyed, it is the province of hu- 
man laws to determine* And so, as to injuries or crimes, 
it must be left to our own legislature to decide, in what 
cases the seizing another's cattle shall amount to a trespass or 
a theft J and where it shall be a justifiable action, as when a 
landlord takes them by way of distress for rent* 

Thus much for the d^claratoty part of the municipal law ; 
and the dircctojy stands much upon the same footing j for this 
virtually includes the former, the declaration being usually 
collected from the direction* The law that says, " Tliou shaft 
*' not steal,'* implies a declaration lliat stealing is a crime. 
And we have seen^ that, in things naturally indifferent, the 
very essence of right and wrong depends upon the direction 
of the laws to do or to omit them. 

The rentedial part of the law is so necessary a consequence 
of the ibriaer two, that laws must be very vague and imper- 
[ 56 ] f*^^ widiout it. For in vaui would rights be declared, in vain 

* 9m pig« 43, 
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directed to be obsen'^d, if them were no method of recover- 
ing and asserting those rights, when wrongfully withheld or 
invaded. Tliis iswiiat we mean properly, when we speak of 
the protection of the law. When, for instance, tlie declara^ 
ion/ part of the law has said, " tliat the field or inheritiince, 
<* which belonged to Titius*is fiitlier, is vested by his death in 
" Titius;'* and the dlrcciofy part hm " forbidden any one to 
'* enter on another's property, without the leave of tlie 
*' owner:" if Gaiu% after this, will presume to take posses- 
sion of the land, the remedial pari of the law will then inter- 
pose it's office ; will make Gaius restore the possession to 
vTitius, and also pay him damages for the invasion. 

With regard to the sanction of laws, or the evil that may 
I attend the breach of public duties ; it is observed, that human 
legislators have for the most part chosen to make the sanction 
of their laws rather vitulicaior^ than retnunvraior^^ or to con- 
sist rather in punishments, than in actual particular rewards* 
Because, in the first place, the quiet enjoyment and protec- 
I tion of all our civrl rights and liberties, which are the sure 
I and general consequence of obedience to the municipal law, 
^ are in themselves the best and most valuable of all rewards. 
Because also, were the exercise of every virtue to be enforced 
by the proposal of particular rewards, it were impossible for 
any state to furnish stock enough for so profuse a bounty, 
Aud farther, because the dread of evil is a much more forci- 
able principle of human action than the prosj>ect of good**^. 
I For which reasons, though a prudent bestowing of rewards 
■is sometimes of exquisite use, yet we find that those civil 
laws, which enforce and enjoin our duty, do seldom, if ever, 
propose any privilege or gilt to such as obey the law ; but do 
constantly come armed witii a penalty denounced against 
transgressors, either expressly defining the nature and quan- 
tity of the punishment, or else leaving it to the discretion of 
the judges, and those who are entrusted with the care of put- 
ting the laws in eitecution, 

Of all the parts of a law the most effectual is the vindica^ 
ilo)^. For it 1s but lost labour to say, '* do this, and avoid 

» Locke^Htitn. Uod. b. 2. c. SI, 
% 4 
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" that," unless we also declare, "this shall be the coiise- 
" quence of your noa -compliance," We must therefore 
obsen^e, that the main strength and force of a law consists lu 
the penalty annexed to it* Herein is to be found the prin- 
cipal obligation of human laws. 

Legislators and their law* are said to compel and obiige / 
not that by any natural violence they so constrain a man, as 
to render it impossible for him to act otherwise than as they 
direct, which is the strict sense of obligation ; but because, 
by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man cun easily choose to transgress 
the law; since, by reason of the impending correction, com- 
pliance is in a high degree preferable to disobedience. And, 
even where rewards are proposed as well as punishments 
threatened, the obligation of the law seems chiefly to consist 
in the penalty : for rewards, m their nature, can only j»n-5wa</*f 
and allure £ nothing is comptdsorj/ but punishment. 

It U tru^ it hath been holden, and very justly, by the 
principal of our ethical writers, that human laws are binding 
upon men's consciences. But If that were the only or most 
forcible obligation, the good only would regard the laws, and 
the bod would set them at defiance- Anil, true as this prin- 
ciple hy it must still be understood with some restriction. 
It holds, I apprehend, as to rights ; and Uiat, when the law 
has determined the field to belong to Titius, it is matter of 
conscience no longer to witlihold or to invade it. So also in 
regard to natural duties^ and such offences as arc mala in se : 
here we are bound in conscience, because we are bound by 
superior laws, before those human laws were in being, to 
peribrm the one, and abstain from the other. But in relation 
to those laws which enjoin ouh jwisithr duties^ and forbid only 
such tilings as ore not mala in $t\ but mala p^hibifa merely, 
without any intermixture of moral guilt, annexing a }>enalty 
to non-compliance^ ; here I apprehend conscience is no farther 
concerned, than by directing a submission to the penahyj 
in Cttse of our breach of those Jaws: for otlierwlse the mul* 
Utude of penal laws in a state would not only be looked 

£i< Vol. ii. p, 4 20. 
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upon as an impoliiicj but would also be a very wicked thing ; 
if every such law were a snare for the conscience of the sub- 
ject. But in these cases the alternative b offered to every 
man j *' either abstain from this, or submit to sucli a penalty;'' 
and his conscience will be clear, whichever side of the alter- 
native be tlilnks proper to embrace* Thusj by the statutes 
for preserving the game, a penalty is denounced against every 
unqualified person that kills a hare, and against every person 
who possesses a partridge in August* And so^ too, by otlier 
statutes, pecuniary penalties are inflicted for exercising trades 
without serving an apprenticeship thereto^ for not burying the 
dead in woollen, for not performing statute^work on the 
public roads, and for innumerable other positive misde* 
nxesnors. Now these prohibitory laws do not make the 
transgression a moral offence, or sin : the only obligation in 
conscience is to submit to the penalty, if levied. It must how- 
ever be observed, that we are here speaking of laws that are 
simply and purely penal, where the thing forbidden or enjoined 
is wholly a matter of indifference, and where the penalty 
inflicted is an adequate compensation for die civil inconve- 
nience supposed to arise from the offence. But, where dis- 
obedience to the law involves in it also any degree of pnblic 
mischief or private injury, there it falls within our former 
distinction, and is also an offence against conscience*". (6) 

*^ I^a pure poen^ii ohiigiii tanium ud pwnam, (Sanderson ds ctmseimt- 
fNXfHJiiHi mm item ad cu/jwrn .lex poena- oMigat. prod. vUi^ § ]7, 24. 
ih miMa H ad i:uij*am otifgal^ ct ad 

(6) The obligauoi] of human hw$ is one of the moit important subjects 
which ctttt oc*:ur in an eiementafy treatiae of law, Jeremy Tajlor, who 
examioes it at fuli length , and states the arguments on both sides with hb 
usual copiouiincs» and ingenuit)', telU w^, that some of the foreign easuiiu 
thought it a question m difficult as not to be capable of detenuinadon, 
«!xcu{)t by the Pope in Cathedra- Rule of Conscience, b. 3. c. ]* 

Yet, upon general principles, a solution for all practical purposes beema 
not very difficult* First, It will hardly be disputed that obedience to the 
ju6t laws of our country, merely as such, is a moral duty. Not to ap[>cal 
to the conclusive test of scriptural authority for this, there are sufficient 
grounds in reason alone to establish it. Taylor, alluding to both, calb it 
" certaiu as an article of faith, and as ncces^mry as any other rule of man- 
ners," Nor> secondly, should it be questioned on the other hand, that if 
ever the laws of God and man arc at variance, the former are to be obeyed 
in derogation of the latter, because the source of the mosit binding autho- 
rity 
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I HAVE now gone through the definition laid down of a 
municipal law : and have shewn that it is ** a rule — of civil 
" conduct — ^pr^scribed — by the supreme power in a state— 



rity which human laws can have, h that the power of the bw^ef h 
derived from God ; and that power is clearly abused and ini!>»pp1ied when- 
ever it exeru itself in opposition to the known will of God. But, thirdly, 
the first presuxnption ought to be a^inst the existence of that abuse ; it 
must be laken^ till the contrary be proved, that the human taw h ju^tj and 
not opposed to the divine luw. This also rests as wel! on scriptural 
groundii as on the deductions of reason » And, therefore, founhly, the 
burthen of proof, and the mora! responsibility in case of error, lie on him 
who disobeys, that is, on him who sets up hb own undentanding of the 
divine law as a ground in conscience for rcftujing to submit to the law- 
fully constituted iegiiUturc of his country- 

Upon these grounds the practical conclusion is^ that diiobedience is 
always presumptively wrong in morals, though it may be justifiable in the 
one case supposed, of a contradiction between divine and human laws | 
but that it stands in all cases npon the serious responsibiHty of the parly 
disobeying. 

Two other predicametit* are put in the text ; firstj where the human 
law affinna the divine in a matter not indifferent in itself, as, for example, 
where it forbids theft. In this case the text lays down that it is declara- 
tory only, and of no independent force or operation at all ; in other 
words^ that he who steals h neither more nor less guilty in tnorals, than if 
there were no such law. But this cannot be, if it be true that obedience 
to the just laws of our country i* in itself a moral duty, because then the 
obligation of this last is added to that of the divine law, and a breach of 
it shews a contempt of the authority both of God and man. If it be an 
offence in morals to disobey just human laws, when they stand alone, it can- 
not be less an oUbnce^ or cease to be an offence against them, if they 
are broken when in concurrence with the divine law. 

Secondly, where the human law commands or prohibits in a matter 
purely indifferentp In this co^e the author $ays, that the conscience h 
only concerned in the pwyiwent of the penalty imposed on disobedience. 
Perhaps we shall find presently, when we consider the principle of obe- 
dience to the laws, that no matter can be purely indifTefent, npon which 
tht law act* by way of prohibition or command. But in the mean time 
the opinion ftcems a little inconsistent with other parts of the text, 
bmmm It admits that a part of the law at lea^ti (the penal [lart) hat & 
biadli^ force on the con^ience. To escape thi», it is said that the law ta 
to be understood as offering an akernntive, and that the lawgiver did not 
intend the penalty m a punishment, but as a compensation. This h not 
very intelllfible when redueetl to practice j compenration for what and to 
whom 7 — tome injury to ftome person or body i» assumed in the very 
notion of romtjeuMibon ; and, in the case before us, that injury must 
Hov ieom tlsc breach of the law ; to that the hypothetis is, that the legit* 
f thai a certain thing cannot be done without injur)-, deHber- 
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" cominatidtDg what is rights and prohibitbg what is wrong:" 
in the explication of which I have endeavoured to interweave 
a few useful principles concerning the nature of civil govern- 




ately agrees that it ^h all be done by any one who will pay so much money 
for doing it ; and ic dotbes tliii agreement and permission in the form of 
a direct prohibition. 

But even this explanation will not serve in the comnron cose, in which, 
on default or inability of paymentj the punUhmetit h whipping or impri- 
ionment; a fine puid to the king, the represent alive of the injured com- 
munity, may be conceived to be compen^tion* But in the caae now 
tupposed, it murt be said, that the legislnturc allows *iny man to do a 
given act by the hypotlicsis injurious to the community^ who will com^ 
pcnsate it for that injur)', by submitting quietly to be whipped* 

Penalty, of whatever kind, is only another name for punishment; and 
pnnishmentj as the author himself tells u», in vol. iv. p. 11, ii not imposed 
for the sake of atonement or expiation, but as a precaution against future 
offences. The amount of the penalty may indicate the importance which 
the le^sUtufe attaches to the crime, and so indirectly the public incon- 
venience of the breach of the Law, but it never can be looked upon as 
calculated to heal the wound occasioned by the breach* 

Nor have the wisdom or importance of the law any thing to do with 
the principle of our obedience to it ; the true principle of that is the 
BUthoiity of (he lawgiver, which must be the same, whatever be the law. 
If we are convinced that the authority is sufficient, we ought to obey 
equally in great and small ,* nothing will dischai^e ut but the opposition of 
a superior authority, which in truth renders the inferior in«sufEcient* The 
same principle, upon which a breach of oue commandment is declared to 
make a man guilty of the whole ten, applies to this case, and the more 
closely, the more trivial the matter may seem ; for the smaller the induce- 
nient is upon which we break the commandment, the greater it the con- 
tempt of the authority- 
Common sense and expenetice approve this reasoning, by shewing that 
nothing is in feet indiflcrent when the law has once prohibited it. The 
breach of any one law must be inconvenient either by way of example to 
other persons, or as iUminlshing the habit of respect for other laws in 
ourselves. The laws of a country form an entire connected body, and 
though ** he that takes a little piece of iron from an iron forge, niatf do no 
'* great harm ; yet if he takes it from a lock or a chain, he disorders the 
*' whole contexture/^ 

One argument of the author for the position in the text remains to be 
noticed, because it is of a very plausible nature. Jeremy Taylor has stated 
• It, and given an answer rather too abstruse and scholastic for this place* 
The objection is, that if human laws bind the conscience, then it is in 
the power of human legislators to multiply crime ; in Taylor's own lan- 
guage, then, "man shall have power to make more ways to the devil, 
" to make the strait w«y to heaven yet straiter^ and the way to beU, 

*■ which 
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ment, and tlie obligation of human laws. Before I conclude 
this section^ it may not be amiss to add a few observ^ations con- 
cerning the inierpj^eiation of laws. 

When any doubt arose upon the construction of the Ro* 
man laws, the usage was to state the case to the emperor in 
writing, and take his opinion iijx>n it. This was certainly a 
bad method of inteqiretation* To interrogate the legislature 
to decide particular disputes, is not only endless, but affords 
great room for partiality and oppression. The answers of 
the emperor were called his rescripts, and these had in suc- 
ceeding cases the force of perpetual laws ; tho.ugh they ought 
to be carefully distinguishetl, by every rational civilian, from 
those general constitutions whicli had only the nature of things 
for their guide. The emperor Macrinus, as his historian 
Capitolinus informs us, had once resolved to abolish these 
rescripts, and retain only the general etlicts ; lie could not 
bear that the hasty and crude answers of such princes as 
Commodus and Caracalla should be reverenced as laws. But 
Justuilan thought otlierwise", and he has preserved thein all. 



" which IS already broad eflough, jet wider and more receptive of miiera- 
'* lile and perishing souls.** 

I cannot see how, on principles of jusuce, tbb differs at all from the 
conceded power of binding the conscience to die payment of penaldeii; 
or how stcotnpitliory payment of them, when incurred, can discharge the 
coDftcience. And it caanot seriously be maintained^ that the Jaw is mad^ on 
a theory of voluntary pa}ment of the penalty. It can never have been 
ftuppoied, diat the man who smuggles to avoid paying the duty, intends to 
pay, except on compulsian, the treble value of the article, or a penalty 
of 100^ 

But, if we pass over this incont^istency in the test, and admit the ar^- 
meat in it^ fullest extent, it ii undoubtedly strong to shew the inconva. 
Qience of an nn necessary law, and the heavy respo nihility under which 
aay law is made. Out it can go no farther, if the princtpleei laid down in 
Che beginning of thifi note are true, h ihouKI be remembered, too, that 
this is not the only instance, indeed that die instances are not few, in 
which human powers are ol lowed to act indirectly on the consciences of 
men. And m, in a question of convenience, it is always allowable to 
strike a geaeml balance, it inny he said that n tcft^ evil flows from this 
tiftdmsc cofUAquence of some ]aw«» which consequence it is always in the 
pOii«r of the ^tibject to avoid, than gooil from the va^i addition of 
illMgth diereby given to the sanctions of human legislators in general* 
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In like manner the canon laws, or decretal epistles of the 
popes, are all of them rescripts in the strictest sense. Con- ' 
trary to all true forms of reasoning, they argue from particu- 
lars to generals. 

The fairest and most rational method to interpret the 
will of the legislator, is by exploring his intentions at the 
time when the law was made, by signs the most natural 
and probable. And these signs are either the words, the 
context, the subject-matter, the effects and consequence, or 
the spirit and reason of the law. Let us take a short view of 
them all. 

1. Words are genei*ally to be understood in their usual 
and most known signification ; not so much regarding the pro- 
priety of grammar, as their general and popular use. Thus [ 60 ] 
the law mentioned by Puffendorfo, y^inch forbad a layman to 

Un/ hands on a priest, was adjudged to extend to him who had 
hurt a priest with a weapon. Again, terms of art, or tech- 
nical terms, must be taken according to the acceptation of the 
learned in each art, trade, and science. So in the act of 
settlement, where the crown of England is limited ^^ to the 
" Princess Sophia, and the heh-s of her body, being pra- 
^^ testants,'' it becomes necessary to call in the assistance of 
lawyers, to ascertain the precise idea of the words ^^ heirs of 
" her body,** which in a legal sense comprize only certain of 
her lineal descendants. (7) 

2. If words happen to be still dubious, we may establish 
their meaning from the context ; with which it may be of sin- 
gular use to compare a word or a sentence, whenever they 
are ambiguous, equivocal, or intricate. Thus the proeme, 
or preamble, is often called in to help the construction of an 
act of parliament. Of the same nature and use is the com- 
parison of a law with other laws, that are made by the same 

o L. of N. and N. 5. 22. 3. 



(7) The words ** heirs of her body" will comprise ail her lineal -d^ 
scendants. 
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legisktar, that have some affinity with the subjac^ or that 
expressly relate to the same point. Thus, when the law of 
England declares murder to be felony without benefit of 
clergy, we must resort to the same law of England to learn 
what the benefit of clergy is i and when the common law 
censures simoniacal contracts, it ajibrds great light to the 
subject to (xinsider what the canon law has adjudged to be 
simony. 

S, As to the sithject-matter^ words are always to be under- 
stood as having a r^ard tliereto ; for that i*^ always supposed 
to be in the eye of the legislator, and all his expressions 
directed to that end* Thus, when a law of our Edward III. 
forbids all ecclesiastical persons to purchase prouwrofw at Rome^ 
it might seem to prohibit the buying of grain and other vic- 
tual; but when we consider that the statute was made to 
repress the usurpations of the papal see, and that the nomi- 
nations to benefices by the pope were called pravtsionSi we 
shall see that the restraint is uUended to be laid upon such 
provisions only- 

4- As to the effects and comeqamce^ the rule is, that where 
Affords bear either nonej or a very absurd signification, if 
literally understood, we must a little deviate from the received 
sense of them. Therefore the Bolognian law, mentioned by 
Pufiendorfp, which enacted^ " that whoever drew blood in 
" the sti-eets should be punished with the utmost severity,** 
was held after a long debate not to extend to the surgeon • 
who opened the vein of a person that fell down in the street 
with A fit* 




5. But* lastly, the most universal and effectual way of dis- 
covering the true meaning of a law, when the words are 
dubious, is by considering the reasmt and :sptrii of it ,* or the 
cause which moved die legislator to enact it* For when this 
reason ceases, the law itself ought likewise to cease with iL 
An instance of this is given in a case put by Cicero, or who- 
ever was the author of the treatise inscribed to Hereunius^* 



fL 5. r. IS. f 1. 
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There was a law, that those who in a storm forsook die 
ship, should forfeit all property therein ; and that the ship 
and lading should belong entirely to those who staid in it 
In a dangerous tempest all the mariners forsook the ship, 
except only one sick passenger, who by reason of his disease 
was unable to get out and escape. By chance the ship came 
safe to port The sick man kept possession, and claimed the 
benefit of the law. Now here all the learned agree, that the 
sick man is not within the reason of the law ; for the reason 
of making it was, to give encouragement to such as should 
venture their lives to save the vessel : but this is a merit 
which he could never pretend to, who neither staid in the ship 
upon that account, nor contributed any thing to its preserv- 
ation. 

From this method of interpreting laws, by the reason of 
them, arises what we call equity ; which is thus defined by 
Grotius', " the correction of that, wherein the law (by rea- 
*^ son of it's universality) is deficient." For, since in laws 
all cases cannot be foreseen or expressed, it is necessary that [ 62 ] 
when the general decrees of the law come to be applied to 
particular cases, there should be somewhere a power vested 
of defining those circumstances which (had they been fore- 
seen) the legislator himself would have expressed. And these 
are the cases which, according to Grotius, " lea: non exacte 
" definity sed arbitrio boni viri permitttt.** 

Equity thus depending, essentially, upon the particular 
circumstances of each individual case, there can be no esta- 
blished rules and fixed precepts of equity laid down, without 
destroying its very essence, and reducing it to a positive law. 
And, on the other hand, the liberty of considering all cases 
in an equitable light must not be indulged too far, lest thereby 
we destroy all law, and leave the decision of every question 
entirely in the breast of the judge. And law, without equity, 
though hard and disagreeable, is much more desirable for the 
public good, than equity without law: which would make 

' de a§quUai€, 5 3* 
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every judge a legislator, and introduce most infinite confusion ; 
as there would then be almost as many di£ferent rules of 
action laid down in our courts, as there are differences of 
capacity and sentiment in the- human mind. (8) 



(8) See Vol, iii. ch. 27. 
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n^HE municipal law of England, or the rule of civil conduct 
prescribed to the inhabitants of this kingdom, may with 
sufficient propriety be divided into two kinds : the lex non 
scripta^ the unwritten or common law ; and the lex scriptOy the 
written or statute law. 

The lex non scriptoj or unwritten law, includes not only 
general customs^ or the common law properly so called ; but 
also the particular customs of certain parts of the kingdom; and 
likewise those particular laws, that are by custom observed 
only in certain courts and jurisdictions. (1) 

When I call those parts of oar law leges non scriptae, I 
would not be understood as if all those laws were at present 
merely oralj or communicated from the former ages to the 
present solely by word of mouth. It is true, indeed, that, in 
the profound ignorance of letters which formerly overspread 
the whole western world, all laws were entirely traditional, 
for this. plain reason, because the nations among which they 
prevailed had but little idea of writing. Thus the British as 
well as the Gallic Druids committed all their laws as well as 
learning to memory * ; and it is said of the primitive Saxons 
here, as well as dieir brethren on the continent, that leges 
sola memoria et utu retinebant\ But with us, at present, the 

> Dms. dt B. G. l&. 6. c. 13. ^ Spelm. Gi, S62. 



(1) In the Greek and Roman law, there was this distinction: ojf written 
and unwritten law^ constat autemjui nostrum, quo utimur, aut^ scriptOy out 
sine Mcripto, vt apud Grcecos, rwr vofimf ol fiw iyypa^i ol 8c iypa^oi. Sine 
scriptojus venU quod usus approbavU; nam (Uutumi mores, consensu uien" 
tium comprobaA, legem imitantur, Inst. 1 . 2. 3. & 9. 
VOL. I. F 
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monuments and evidences of our legal customs are contained 
in the rteords of the several courts of justice, in books of 
6+ 1 reports and judicial decisions, and in the treatises of learned 
sages of the profession^ preserved and handed down to us from 
the times of highest antiquity. However, I therefore style 
these parts of our h^w leges non scriptae, because their original 
institution and authority are not set down in writings as acta 
of parUameat are, bi^t they receive their binding power, and 
the force of laws, by long and immemorial usage, and by 
their universal reception throughout the kingdom. In like 
manner os Aulus GelUus defines the jm non seripium to be 
that which is " ladto el iUitcraio hommum consctisti ei mot^iims 
** espressum*^ 

Our autieiH lawyers, and particularly Fortescue c, insist 
with abundance of warmth that these customs are as old as 
the primitive Britons, and conduued down, through the several 
mutations of government and inhabitants, to the present time, 
unchanged and unadulterated. This may be the case as to 
some ; but in general, as Mn Selden in his notes observes^ 
this assertion must be understood with many grains of allow* 
once \ and ought only to signify, as the truth seems to be, that 
there never was any formal exchange of one system of laws 
for {mother; thougli doubtless, by tlie intermixture of adven- 
titious nations, the Roaiansj the Pict^ the Saxons, tlie Danes, 
and tlie Normans, they must have insensibly introduced and 
incorporated many of their own customs with those that were 
before established : thereby in all probability improving the 
texture and wisdom of the whole by the accumulated wisdom 
of divers particular countries. Our laws, saith Lord Bacon % 
are milted as our language ; and as our language is so much 
the richer^ the kws are the more complete. 

Anb, indeed^ our antiquaries and early kbtorians do all 
positively assure us, that onr body of laws is of this com- 
pounded nature. For they tell us, that in the time of Alfred 
the local customs of the several provinces of the kingdom were 
grown so various, that he found it expedient to compile his 
dGme^bvokf or liber judiciaiis^ for the general use of the whole 
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kingdom. TMs book is said to have been extant so late as 
the reign of king Edward the fourth, but is now unfortunately 
lOst. It contained, we may probably suppose, the principal 
maxims of the common law, the penalties for misdemeanors, 
and the forms of judicial proceedings. (2) Thus much may 
at least be collected from that injunction to observe it, which 
we find in the laws of king Edward the elder, the son of 
Alfred «. ** Omnibus qui reipublicae praesunt etiam atque etiam 
*^ mandoj ut omnibus aequos se praebeant judiees^ perinde ac in 
" judiciali libro {Saxonice^ bom boc) saiptum habeturg nee 
" quicquamjbrmident quin jus commime^ {Saaxmice^ )x>lciiihte) 
" audader libcreque dicant'' 

But the irruption and establishment of the Danes in Eng- 
land, which followed soon after, introduced new customs, and 
caused this code of Alfred in many provinces to fall into dis- 
use; or at least to be mixed and debased with other laws of a- 
coarser alloy. So that about the beginning of the eleventh 
century there were three principal systems of laws prevailing 
in different districts. 1. The Mercen-Lage^ or Mercian laws, 
which were observed in many of the midland counties, and 
those bordering on the principality of Wales, the retreat of the 
ancient Britons ; and therefore very probably intermixed with 
the British or Druidical customs. — 2. The WesUSaxcn-^Lage^ 
or laws of the West Saxons, which obtained in the counties' 
to the south and west of the island, from Kent to Devonshire. 
These were probably much the same with the laws of Alfred 
above mentioned, being the municipal law of the far most 
considerable part of his dominions, and particularly including 
Berkshire, the seat of his peculiar residence. 3. The Dane^Lage^ 
or Danish law, the very name of which speaks its original and 

« c. 1. 

(3) Mr. Turner u of opinion that the laws of Alfred, which are found in 
Wilkins' collection are the dome-book here mentioned; if they be so, 
they certainly do not form a code answering to our expectadon of a sdeo- 
tion and arrangement of the local customs of the several provinces for 
general use. Mr. Hailam observes truly, that they are neither numerous 
nor particularly interesting ; and he calls it a loose report of late writers, 
that Alfred compiled any general code for the government of his kingdom. 
Hist of Anglo-Sai. b. v. ch. 6. Midd. Ages. ch. viii. p. 1 . 
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and composition* Tins was principally maintaineil in the rest ' 
of the midland counties, and also on the eastern coasL, the 
part most exposed to the visits of that piratical people. As 
for the very northern provinces, they were at that time under 
a distinct government K 

Out of these three laws, Roger Hoveden « and Ranulphtis 
Cestrensis" inform ns, king Edward the Confessor extracted 
one uniform law or digest of laws, to be observetl throughout 
the whole kingdom 5 though Hoveden and the author of an 
old manuscript chronicle ^ assure us likewise^ that tins work 
was projected and begun by his grandfather king Edgar. 
And indeed a general digest of the same nature has been 
constantly found expedient, and therefore put in practice by 
other great nations, which were formed &om an assemblage 
of Utile provinces governed by peculiar customs. As in Por- 
tugal, under king Edward, about the beginning of the fifteenth 
century ^: in Spain, under Alonzo X*, who, about the year 1250, 
executed tlie plan of his father St. Ferdinand^ and collected 
all the provincial customs into one uniform law^ in the cele- 
brated code entitled las pariidasK' and in Swetlen, about the 
same aera ; when a universal botly of common law was compiled 
out of the particular customs established by the higlunun of 
every province, and entitled the lantTs logh^ being analogous 
to tlie comffian law of England ""* 



Both these undertakings of king Edgar and Edward the 
Confessor, sa^m to have been no more than a new edition, or 
fresh promulgation of Alfred's code or dome-book, with sucfi 
additions and improvements as the experience of a century 
and a half had suggested. For Alfred is generally styled by 
the same historianii the i€gum Atiglicanarum conditor^ as Ed- 
ward the Confessor is the resiitutor. These, however, are the 
laws which our historians so often mention under the name of 
the laws of Edward tlie Confessor ; which our ancestors strug- 
gled so hardly to maintain under the first princes of tlie 
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Norman line; and which subsequent princes so frequently 
promised to keep and restore, as the most popular act they 
could do, when pressed by foreign emergencies or domestic 
discontents. These are the laws that so vigorously withstood 
the repeated attacks of the civil law; which established in the 
twelfth century a new Roman empire over most of the states 
of the continent : states that have lost, and, perhaps, upon 
that account, their political liberties ; while the free constitu- 
tion of England, perhi^s, upon the same account, has been 
rather improved than debased. These, in short, are the laws 
which gave rise and original to that collection of maxims and 
customs which is now known by the name of the common law. 
A name either given to it, in contradistinction to other laws, 
as the statute law, the civil law, the law merchant, and the 
like ; or, more probably, as a law common to all the realm, 
the Jtds commune oxfolcrigkt mentioned by king Edward the 
elder, after the abolition of the several provincial customs and 
particular laws before mentioned. 

But though this is the most likely foundation of this col- 
lection of maxims and customs, yet the maxims and customs 
so collected, are of higher antiquity than memory or history 
can reach; nothing being more difficult than to ascertain 
the precise beginning and first spring of an antient and long^^ 
established custom. Whence it is that in our law the good- 
ness of a custom depends upon it's having been used time out 
of mind, or, in the solemnity of our legal phrase, time whereof 
the memory of man runneth not to the contrary. This it is 
that gives it it's weight and authority : and of this nature are 
the maxims and customs which compose the common law, or 
Ux non scripta^ of this kingdom. (3) ' 

This unwritten or common law is properly distinguishable 
into three kinds : 1. General customs ; which are the universal 



(3) Seepost, v.iLp.51. I hardly know, whether I need caution the 
student not to suppose that he who relies on a custom^ is bound to prove 
the usage affirmatiyely for the whole period of legal memory. It is 
enough if such proof be carried back as far as the nature of the case makes 
it reasonable to expect that it can be, and if there be no contrary usage 
shewn from the. time of Richard the First. 
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rule of the whole kingdom, and form the common law, in it's 
stricter and more usual sigiiificaLion. 2. Particular customs ; 
which for the most part affect only the inhabitants of particular 
districts. 3. Certain particular laws; which by custom are 
adopted and used by some particular courts, of pretty general 
and extaisive jurisdiction. 

[ 68 1 I. As to general customs, or the common law, properly so 
called; tins is that law by which proceedings and determin- 
ations in the king's ordinary courts of justice are guided and 
directed* This, for the most part, settles the course in which 
lands descend by inheritance ; the manner and form of acqirir- 
iug and transferring property ; the solemnities and obUgation 
of contracts; the rules of expounding wills, deeds, and acts of 
pariiament; the respective remedies of civil injuries; the 
several species of temporal offences, witli the manner iuid de- 
gree of punistuuent; and an infinite nuinber of minuter parti- 
culars, wliich diffuse themselves as extensively as the ordinary 
distribution of common justice requires* Thus, for example, 
that there shall be four superior courts of record, the chancery, 
the king's bench, the common pleas, and the exchequer ; — that 
the eldest son alone is heir to his ancestor; — that property 
may be acquired and transferred by writing; — tliat a deed is 
of no validity unless sealetl and delivered ; — that wills shall 
be construed more favourably and deeds more strictly ;^ — that 
money lent upon bond is recoverable by action of debt ; — 
that breaking the public [leace is an offence, and punishable 
by fine and imprisonment: — all these are doctrines that are 
not set down in any written statute or ordinaii<^, but depend 
merely upon immemorial usage, that is, upon cc»mmon law, for 
their support* 

Some ha^e divided the common law into two principal 
grounds or foundations ; K Established customs ; sucli as that^ 
where there are brothers, the eldest brother shall be heir to 
the secondt in exclusion of the youngest ; and, *i. Established 
rules and maxims : as, ** that the king can do no wrong, that 
" no man shaU be bound to accuse himself," and the like. 
But 1 take these to be on*: and the same thing. For the au- 
thority of these maKims rests entirely upon general reception 
and usage ; and the only method of proving, that this or that 
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nmxim is a rule of the common law, is by sliewing that it hath 
been always the custom to observe it. 

But here a very natural, and very material, question arises : [ 69 ] 
how are these customs or maxims to be known, and by whom 
is their validity to be determined ? The answer is, by the 
judges in the several courts of justice. They are the deposit- 
aries of the laws, the living oracles, who must decide in ail 
cases of doubt, and who are bound by an oath to decide ac» 
cording to the law of the land. Their knowledge of that law 
is derived from experience and study ; irom the ^^ viginii an* 
<< norum lucubratianeSy^ which Fortescue ° menticms ; and from 
being long personally accustomed to the judicial decisions of 
their predecessors. And indeed these judicial decisions are 
the principal and most authoritative evidence that can be given 
of the existence of such a custom as shall form a part of the 
common law. The judgment itself and all the proceedings 
previous thereto, are carefully registered and preserved, under 
the name of records^ in public repositories set apart for that 
particular purpose; and to them frequent recourse is had, 
when any critical question arises, in the determination of which 
former precedents may give light or assistance. And there- 
fore, even so early as the conquest, we fiiid the ^^ praeteritonm 
<* memcria eOentorunf* reck(Hied up as one of the chief qualifi- 
cations of those, who wer^ held to be ^^ legibus patriae optime 
" instituti ^.'* Fot it is an estabUshed rule to abide by former 
precedents, where the same p<Hnts come again in litigation : 
as well to keep the scale of justice even and steady, and not 
liable to waver with every new judge's opinion ; as also because 
the law in that case being solemnly declared and determined, 
what before was uncertain, and perhaps indifferent, is now 
become a perman^^t rule, which it is not in the breast of any 
subsequent judge to alter or vuy from, according to his pri- 
vate sentiments : he being sworn to determine, not according 
to his own private judgment, but according to the known laws 
and customs of the land ; not delegated to pronounce a new 
law, but to maintain and expound die old one. Yet this rule 
admits of exception, where the former determination is most 
evidently ccmtrary to reason ; much more if it be clearly con- 

" cap, 8. ^ Seld. review of TiUi. e.S. 
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trary to the divine kw. But even in such cases the subsequent 
judges do not pretend to make a new law, but ti? vindicate the 
old one from misrepresentation. For if it be found that the 
former decision is maoiiestlj^ absurd or unjust^ it is declare 
not that such a sentence was bad iaw^ but that it was not laWj 
that is, that It is not the established custom of the realm, as 
has been erroneously determined. And hence it is that our 
lawyers are with justice so copious in their encomiums on the 
reason of the common law ; that they teU us, that the law 
IS the perfection of reason, tliat it always intends to conform 
thereto, and that what is not reason is not law. Not that the 
particular reason of every rule in the law can at this distance 
of time be always precisely assigned ; but it is sufficient that 
there be nothing in the rule flatly contradictory to reason, and 
then the law will presume it to be well founded p. And it hath 
been aji antient observation in the laws of England, that when- 
ever a standing rule of law, of which the reason, perhapSf 
could not be remembered or discerned, hath been wantonly 
broken in upon by statutes or new resolutions, the wisdom of 
the rule hath in the end appeared from the inconveniences that 
have followed the innovation. 



[ n ] 



The doctrine of the law then is this : that precedents and 
rules must be followed, unless flatly absurd or mijust : for 
though their reason be not obvious at first view, yet we owe 
such a deference to former times as not to suppose that they 
acted wholly without consideration. To illustrate this doctrine 
by examples. It has been determined, time out of mind, that 
a brother of the half blood shall never succeed as heir to the 
estate of his half brother, but it shall rather escheat to the 
king, or other superior lord. Now this is a positive law^ 
fixed and established by cnstom, which custom is evidenced 
by judicial decisions; and, therefore, can never be departed 
from by any motlern judge without a breach of his oatli, and 
the law* For herein there is nothing repugnant to natural 
justice; tliough the artificial reason of it, drawn from tJi© 
feodal law, may not be quite obvious to every body. And, 



f HMvin «f7««ing with tbtdvll Imm^ 
jy. I. S. f 1. " Nan omniiifiH ftwtf 
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therefore, though a modem judge, on account of a supposed 
hardship upon.the half brother, might wish it had been other- 
wise settled, yet it is not in his power to alter it. But if any 
court were now to determine, that an elder brother of the 
half blood might enter upon and seize any lands that were pur- 
chased by his younger brother, no subsequent judges would 
scruple to declare that such prior determination was unjust, 
was unreasonable^ and therefore was not loao. So that the law^ 
and the cpinion ofthejudge^ are not always convertible terms, 
or one and the same thing ; since it sometimes may happen 
that the judge may mistake the law. Upon the whole, how- 
ever, we may take it as a general rule, ^^ that the decisions of 
^\ courts of justice are the evidence of what is common law:'' 
in the same manner as, in the civil law, what the emperor had 
once determined was to serve for a guide for the future^ "i 

The decisions, therefore, of courts are held in the highest 
regard, and are not only preserved as authentic records in the 
treasuries of the several courts, but are handed out to public 
view in the numerous volumes of reports which furnish the 
lawyer's library. These reports are histories of the several 
cases, with a short summary of the proceedings, which are 
preserved at large in the record ; the arguments on both sides, 
and the reasons the court gave for it's judgment ; taken down 
in short notes by persons present at the determination. And 
these serve as indexes to, and also to explain, the records ; 
which always, in matters of consequence and nicety, the judges 
direct to be searched. The reports are extant in a regidar 
series from the reign of king Edward the second inclusive ; 
and from his time to that of Henry the eighth were taken by 
the prothonotaries, or chief scribes of the court, attheexpence [ 72 ] 
of the crown, and published annuaUy, whence they are known 
under the denomination of the year^^ooh. And it is much to 
be wished that this b^eficial custom had, under proper regu- 
lation, been continued to this day : for, though king James the 
first, at the instance, of lord Bacon, appointed two reporters % 

^ ^ iSi imperialis mqjaUu eautam ** eue legentt non toium SU cawae pro 

^ cogmtionaliier ataminmvenit et par- ** gua producta esif $ed a m omn^ui 

" iOus, eominus eonsHhiiis; mueniiam ** unulUmt." C.l. 14.12, 
«* dixerit, omnet omnmo jwikeh fvi ' Pat. ISJacUpAB. l*JVLym.26. 

suJb notiro mptHo nmh Kimt ktme 




Inthod. 



with a handsome stipetid for this puipose (4-), yet that wise in- 
stitution was soon neglected, and from the reign of Henrj^ the 
eighth to the present time this task has been executed by many 
private and contemporary hands; who^ sometimes Ui rough 

(4) The king's ordinance for establisHog these reporters, u drawn by 
the hand of an experienced and able master > After reciting hh nnxiom 
€ar€ for the preservation of the law, and hU desire to extend the beueJiu 
of that care to posterity, the ktng proceeds thMi — 

" Wherefore fynding that the common lawe of England ia printipaUie 
declared by the grave re*olutiona and arreats of the reverend and learned 
judges uppon 'the eaiies that come before thein from tyme to t^Tne^ 
And that the doubts and questions likewiae^ which arri$c uppon the cscpo- 
dtion of statute lawe, are by the same means cleered and ruled ; Wee doe in 
our royall judgment perceive and conclude that nothing canne more con- 
duce to the good of our lawes, then the keeping of that fountaine cteere 
without trouble or mixture, 

** In regard, whereof, we have thought good to revive, and renew the sun- 
cicnt cuitom of appointing some grave and iemed lawyers to attend e our 
courts at Westniinstex, for the reporting of the judgments and resoUition« 
of lawe which tfierc shall passe from time to time ; whose dutie we in- 
tende to he to report (though compendioutilc yet truely and narrativehe), 
that which pa^^th according to the auncient manner, in fiuch fort ai! that 
the principail case adjudged may be diecerncd from any by-case^ and the 
potnte adjudged uppon debate;} male be likewise ditdngutshed (rom that 
which U but an admittaunce ; and which of the by^a^cs are put by the 
judges as their opinions, and which are put only by the fergcaunts or 
pleaders their part, soe that authorities of unequal I natures be not con- 
founded, but es^erie thing maye appear« In the true waight." 

He then ordains the aiipointment of two reporters, " who shall divide 
their lat>oufs betwixt themselves, as they thmk good, and shall alwaiet at- 
tend the judges of such courts, where the judgmenu or rewluiioni shall 
passe, with their reports, to the ende they maie be considered of and re- 
viewed by the said judges before they be published, and likewi&e that they 
be preftented to our chauncellor or keeper for the time beings thai wee 
MOW bee acquainied iherewiikf and such of our eouncell as we shall thinke 
conveniente." 

The ordinance then fixes the salary at looJL for each reporter, and 
directs the judges lo countenance th«m upon all occasions, " as men cm- 
ployed in a service tending *o greatlic to the honor and presefvaUon of 
the lawei of our realmev and founded by otir roydV eoniiiimthm" 

It if impowble to deicribe more accurately and judiciouily the doty of a 
reporter, yet the expresiions in italics seem to have proceetled from the 
pen of the king himself, and hi^ haluts, and the pleasure which he took in 
pem}nal Vnterference in matters relating lo the law, render it not impro- 
bable that he may at Iea«t have revise^ and add^ to the ordinano^ itself 
bclbre iu piabliMloii. 



is. OF ENGLAND. 72 

haste and inaccuracy, sometimes through mistake and want of 
skill, have published very crude and imperfect (perhaps con- 
tradictory) accounts of one and the same determination. Some 
of the most valuable of the antient reports are those published 
by lord chief justice Coke ; a man of infinite learning in his 
profession, though not a little infected with the pedantry and 
quaintness of the times he lived in, which appear strongly in 
all his works. However, his writings are so highly esteemed, 
that they are generally cited without the author's name. * 

Besides these reporters, there are also other authors, to 
whom great veneration and respect is paid by the students of 
the common law. Such are Glanvil and Bracton, Britton and 
Fleta, Hengham and Littleton, Statham, Brooke, Fltzherbert, 
and Staundibrde, with some others of antient date ; whose 
treatises are cited as authority, and are evidence that cases 
have formerly hi^pened in which such and such points were 
determined, which are now become settled and first principles. 
One of the last of these methodical writers in point of time, 
whose works are of any intrinsic authority in the courts of 
justice, and do not entirely depend on the strength of their 
quotations firom older authors, is the same learned judge we C 7^ 1* 
have just mentioned, sir Edward Coke; who hath written 
four volumes of institutes, as he is pleased to call them, though 
they have litde of the institutional method to warrant such a 
title. The first volume is a very extensive comment upon a 
little esLcellent treatise of tenures, compiled by judge Littieton, 
in the reign of Edward the fourth. This comment is a rich 
mine of valuable conmion law learning, collected and heiqped 
together firom the antient reports and year-books, but greatiy 
defective in method.* T*he second volume is a comment 
upon many old acts of parliament, without any system- 
atical order : the third, a more methodical treatise of the pleas 

* Hb reports, for iniUiice, are styled were determioed ; vix. queen Elizabeth 

Kcrr' <|oX^ '^ nporff/ and in quoting king James, and king Charles the first ; 

them we usually say, 1 or 8 Rep. not as well as by the number of each vo- 

1 or S Coke's Rep. as in dting other lume. For sometimes we call them 1» 

authors. The reports of judge Croke are S; and S Cra but more commonly do. 

also cited in a peculiar mamMr, by the Elia. Cro. Jac. and Cro. Car. 
name of tiiose princes in whose reigns * It is usually dted either by the 

the cases reporM in his thret volumes mmeof Co. litl. or as 1 Inst 
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of the crown ; and the fourth^ all account af Uie several ^|>ecie£ 
of courts t- 



And thus much for the first ground and chief corner stone 
of tlie laws of England, which is general immemorial custom 
or common law, from time to time declared in tlie decisions 
of the courts of justice ; wliich decisions are preserved among 
our public records, explained hi our reports, and digested for 
general use hi the authoritative writings of the venerable sages 
of the law. 



I 



The Roman law, as practised in the times of it's liberty, 
paid also a great regard to custom ; but not so much as our 
law t it only then adopting it, when the written law was defi- 
cient J tliough the reasons alleged in tlie digest " will fully 
justify our practice, in making it of equal authority wjtli, when 
it is not contradicted by, the written law. ** For since," says 
Julimius, " the written law binds us for no other reason but 
" because it is approved by the judgment of the people, there- 
" fore those laws, which the people have approved witliout 
** writing, ought also to bind every body. For where is tlie 
C V^ ] " difference, whether the people declare their assent to a law 
" by suffrage or by a uniform course of acting accordingly." 
Thus did they reason while Rome had some remains of her 
freedom; but when the imperial tyraimy came to be fully 
established, the civil hiws speak a very different language. 
" ^iod principi plamit kgis habet vigorewSf cum poptUm ev", ct 
" in cum omne suatn impcrium et potestalem conf'erat^*' (says 
Ulpian) *. " Imperator mlm et conditor ei intapfes kgis, 
" exisiimatury** says tlie code \ And again, " maHegii 
*' imtar est rc&cripio pHftcipfs ohvian^. And indeed it is 
one of tlie characteristic marks of English liberty, tliat our 
common law depends upon custom ; which carries this internal 
evidence of freedom along with it, diat it probably was hitro* 
duced by the voluntary consent of the people. 



' Tbne «f« dtcd «i 2, 3, or 4 Inil. 
wilhiMit any vtiibot** tii.mc. An bono* 
mtj di«tinGtiofi, which ^ w« oTis^iredf k 
fM to th? worrki qF tio ofiwr writer ; 
Ifat §^mer^\ty of n«|)orta and either incts 
bdigqiunlcd intbc muncof tbccocnpilcr, 
5 



■t S V«aini| 4 Lewmt4, 1 Siderrb, sod 
Uie Jik«. 

" Ff. I.3,M. 

* ly. 1.4, u 

" C U 14. If. 



§3. OF ENGLAND. 74 

II. The second branch of the unwritten laws of England 
are particular customs, .or laws which affect only the inhabit- 
ants of particular districts. 

These particular customs, or some of them, are, without 
doubt, the remains of that multitude of local customs before 
mentioned, out of which the common law, as it how stands, 
was collected at first by king Alfred, and afterwards by king 
Edgar and Edward the Confessor; each district mutually 
sacrificing some of its own special usages, in order, that the 
whole kingdom might enjoy the benefit of one uniform and 
universal system of laws. But for reasons that have been 
now long forgotten, particular counties, cities, towns, manors, 
and lordships, were very early indulged with the privilege of 
abiding by their own customs, in contradistinction to the rest of 
the nation at large : which privilege is confirmed to them by 
several acts of parliament *. 

Such is the custom of gavelkind in Kent and some other 
parts of the kingdom (though perhaps it was also general till 
the Norman conquest), which ordains, among other things, 
that not the eldest son only of the father shall succeed to his [ 75 3 
inheritance, but all the sons alike : and that, though the an- 
cestor, be attainted and hanged, yet the heir shall succeed to 
his estate, without any escheat to- the lord. — Such is the 
custom that prevails in divers antient boroughs, and therefore 
called borough-english, that the youngest son shall inherit the 
estate, in preference ta all his elder brothers. — Such is the 
custom in other boroughs that a widow shall be entitled, for 
her dower^ to all her husband's lands ; whereas at the common 
law she shall be endowed of one third part only. — Such also 
are the special and particular customs of manors, of which 
every one has more or less, and which bind all the copyhold 
and customary tenants that hold of the said manors. — Such^ 
likewise, is the custom of holding divers inferior courts, with 
power of trying causes, in cities and trading towns, the right 
of holding which, when no royal grant can be shewn, depends 
entirely upon immemorial and established usage. — Such, 
lastly, are many particular customs within the city of London, 

* Mag. Chart, 9 Hen.III. *c9. : sl.l. c.l. — 2 HeiuIV, c.l.— wd 

lEdw.m. st2. C.9. — MEdw. III. 7 Hen. IV. c.l. 
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with regard to trade, apprentices, widows, orphfitis, and a 
variety of other matters. All the^e are contrary to the ge- 
neral law of the land, and are good only by special usage : 
though the customs of London are also confirmed by act of 
parhament '. 

To thi** head may most properly be referred a particular 
system of customs used only among one set of the king's sub- 
jects, called the custom of merchants, ox lex mercatoriai which, 
however different from the general rules of the common law, 
is yet engrafte*! into it, and made a part of it *>; being allowed, 
for the benefit of trade, to be of the utmost validity in all com- 
mercial transactions : for it is a maxim of law, that ** cuilibet in 
** mm arte credsndum est/' 



The rules relating to particular customs regard either the 
proof of their existence ; their legality when proved ; or their 
usual method of allmmnee. And first we will consider the 
rules of proof 

[ 76 ] As to g^iJHbind^ and borough-english, the law takes par- 
ticular Dotice of them '^, and tliere is no occasion to prove thai 
such customs actually exist, but only that the lands in question 
are subject thereto. All other pri>"ate customs must be par- 
ticularly pleaded '^j and as well the existence of such customs 
must be shewn, as tliat the thing in dispute i& within tlie cus- 
tom alleged* (S) Tlie trial in both cases {both to shew the 
exist^QCe of the custom, as, " that in the manor of Dale 
" lands shall descend only to the heirs male, and never to the 
" heirs female;" and also to shew, ** that tlie lands in question 
** are withm that manor") is by a jury of twelve men, and 
not by the judges ; except the same particular custom has 
been before tried, determmed, and recorded in the same 
courts (6) 



* Wiodi. 24, 



Cro. C4r- 347. 



LItl, $ S65. 
Dr.& S4.1,lO, 



(5) IMu ».9e5, if no authority for ihij poiitlon^ whidi, lioweT«r» h true. 
See Ckmtn^ v. Satdamort, 1 Sail* 243, 

(6) It will be »eeti by refepenc^ to the lecoDd volume, p.fi3^64. thftt 
there are many cuttAD» pecuUiu' tD the leDure ia (ptveKkind, nncl borough* 

cnplifth ; 
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The customs of London di£fer from all others in point of 
trial: for, if the existence of the custom be brought in ques- 
tion, it shall not be tried by a jury, but by certificate from the 
lord mayor and aldennen by the mouth of their recorder^; 
unless it be such a custom as the corporation is itself inters 
ested in, as a right of taking toll, 4*c. for then the law permits 
them not to certify on their own behalf^, (7) 

When a custom is actually proved to exist, the next in- 
quiry is into the legality of it ; for, if it is not a good custom, 
it ought to be no longer used ; ^^ Mains usus abdendus esf* is 
an established maxim of the law h. To make a particular cus- 
tom good, the following are necessary requisites : — 

1. That it have been used so long, that the memory of man 
runneth not to the contrary. So that if any one can shew the 
beginning of it, it is no good custom. For which reason no 
custom can prevail against an express act of parliament ; since [ 77 1 
the statute itself is a proof of a time when such a custom did 

not exist ^ 

2. It must have, been continued. Any interruption would 
cause a temporary ceasing :■ the revival gives it a new begin- 
ning, which will be within time of memory, and thereupon the 
custom will be void. But this must be understood with regard 
to an interruption of the right; for an interruption of the 
possession only, for ten or twoity years, will not destroy the 
custom K As if the inhabitants of a parish have a customary 
right of watering their cattle at a certain pool, the custom is 
not destroyed, theu^ they do not use it for ten years ; it only 

' Cto. C9X.316. * Co. Litt. IIS. 1 15. 

•Hob. 85. k 2Ka.ii4. 

h litt. i 212. 4 Inst. 874. 

english ; the spedal descent of lands so held, however, in the one case to 
all the males equally, and in the other to the youngest son alone, is consi- 
dered the essential custom, and it is of that onlj, that the position in the 
text is true. All the other peculiar customs, comprised under the general 
custom, must be specially pleaded. 1 Lev. p. 80. Cro.Car. 562. 1 Siderf. 138. 
2Siderf.l53. lSalk.24J. 
(7) Seev.iii. p.334.n.9. 
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becomes more difficult to prove : but if the right be any how 
discontinued for a day, the custom is quite at an end. 

S. It must have been peaceabk^.wnA acquiesced in; not 
subject to contention and disputed For as customs owe their 
original to common consent, their being immemorially dis- 
puted, either at law or otherwise, is a proof that such consent 
was wanting. 

4. Customs must be reasonable^ ; or, rather, taken negativelji^ 
they must not be unreasonable. Which is not always, as sir 
Edward Coke says ", to be understood of every unlearned 
man's reason, but of artificial and l^al reason, warranted by 
authority of law. Upon which account a custom may be good, 
though the particular reason of it cannot be assigned ; for 
it sufficeth, if no good legal reason can be assigned against it, 
Thus a custom in a parish that no man shall put his beasts 
into the common till the third of October, would be good ; 
and yet it would be hard to shew the reason why that day in 
particular is fixed upon, rather than the day bdbre or after. 
But a custom, that no cattle shall be|)ut in till the lord of the 
manor h&s first put in his, is unreasonable, and therefore bad : 
for peradventure the lord will never put in his; and then the 
tenants will lose all their profits ". 

t 78 ] 5. Customs ought to be certain. A custom, that lands 
shall descend to the most worthy of the owner's blood, is 
void ; for how shall this worth be determined ? but a custom 
to descend to the next male of the blood, exclusive of females, 
is certain, and therefore good ®. A custom to pay two pence 
an acre in lieu of tithes is good ; but to pay sometimes two 
pence and sometimes three pence, as the occupier of the land 
pleases, is bad for it's uncertainty. Yet a custom, to pay a 
year's improved value for a fine on a copyhold estate is good ; 
though the value is a thing uncertain : for the value may at 
any time be ascertained ; and the maxim of law is id certum 
esty quod certum r^ddi potest. 

^ Co. Lift. 114. * Co.Cop7h. $ 53. 

I Litt. 5 SIS. 1 RoU. Abr. 56S. 

■ Co. Litt.CS. 
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6. CusTOMB, though established by consent, must be (when 
established) eampulsary ; and not left to the option of every 
man, whether he will use them or no. Therefore a ' custom, 
diat all the inhabitants shall be rated toward the maintenance 
of a bridge, will be good ; but a custom that every man is to 
contribute thereto at his own pleasure, is idle and absurd, and 
indeed no custom at all. 

7. Lastly, customs must be consistent widi each otiier ; one 
custom cannot be set up in opposition to another. For if both 
are really customs, then both are of equal antiquity, and both 
established by mutual consent : which to say of contradictory 
customs is absurd. Therefore, if one man prescribes that by 
custom he has a right to have windows looking into another's 
garden ; the other cannot claim a right by custom to stop up 
or obstruct those windows : for these two contradictory customs 
cannot both be good, nor both stand together. He ought 
rather to deny the existence of the former custom **. (8) 

N£XT,*as to the aUawdnce of special customs. Customs, in 
derogation of the common law, must be construed strictly. (9) 
Thus, by the custom of gavelkind, an infimt of fifteen years 
may by one species of conveyance (called a deed of feofiment) [ 79 ] 
ccmvey away his lands in fee simple, or for ever. Yet this 
custom does not empower him to use any other conveyance, 
or even to lease them for seven years : for the custom must be 
strictly pursued *>. And, moreover, all special customs must 

» 9 Rep. 58. <) Co. Cop. h S3. 

(8) This instance illustrates the rule perfectly well, but the first part of 
it is not a custom properly uken» but a prescription. For the distinction, 
!iee vol.ii. p.26j. 

(9) But though to be construed strictly, yet (says Lord Coke) they are 
not to be confined to literal interpretation ; for if there be a custom 
v/ithin any manor that copyhold lands may be granted in feodo timpUd^ by 
the same custom they are grantiOHe to one and the heirs of his body, for 
lif<^ for years, or any estate whatsoever, because cut ticH quod majiu, ntm 
debet quod mmui est n<m ketnre. 80 if there be a custom that copyh^ 
lands may be granted for Kfe^by.the same custom they may be granted 
durante viduitale, but not e converso, because an estate during wic^owhood 
is less than an estate for life. Co. Copyholder. 9.33. 

VOL. I. U 
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submit to the king's prerogative. (10) Therefore, if the king 
purchases lands of the nature of gavelkind, where all the sons 
inherit equally ; yet, upon the king's demise, his eldest son 
shall succeed to those lands alone'. And thus much for the 
second part of the Uges tiofi scriptaej or those particular cvsk 
toins which affect particular persons or districts only. 

III. The third branch of them are those peculiar laws 
which by custom are adopted and used only in certain pecu- 
liar courts and jurisdictions. And by these I understand tlie 
civil and canon laws. 

It may seem a little improper at first view to rank these laws 
under the head of leges rum scriptae, or unwritten laws, seeing 
they are set forth by authority in their pandects, thmr codes, 
and their institutions; their councils, decrees, and decretals; 
and enforced by an immense number of expositions, decbions, 
and treatises of the learned in both branches €i the law. But 
I do this, after the example of sir Matthew Hale % because it 
is most plain, that it is not on account of their being written 
laws, that either the canon law, or th^ civil law, have any 

' Co. Litt.15. ' Hilt; C L. c.S. 



(10) This sentence is so worded, that it might lead to the erroneous 
notion of the king's heing able by his prerogative to controul the enjoj- 
ment of the special customs, to which any of his subjects may have a legal 
r^ht. In the sense in which the position is true, it is equally true of the 
general customs or law of the land. It would have been better to treat 
this as part of a separate law, the^'M coromt; and as applicable to property 
in' the crown ; the sum of it is, that wherever either a general or a special 
custom of descents would operate so as to sever lands before held by the 
}ung,jure coromt from the person of the new king, there that custom can- 
not prevail, ** for the crowne, and the lands, whereof the king it ieised in 
jure corofut, are concomitantia.** Thus, if the king diet, leaving two sons 
by diftrent wives, and the elder having succeeded, and having been seised 
•f lands in fee, diet without issue, the younger will, with the crown, in- 
herit these lands, though of the half-blood to the person last seised. So 
If the king dies, leaving two daughters, the eldest wiU> with the crown, take 
aR the lands whereof he was seised mjwre conmm akme^ and not at copar- 
ceaer with her sister. These are two instances where the general cuitom 
at rtprdi subjects, will not prevail against the jm9 ccrwue. See Co. 
Iitt«15.«. 
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obligation wiAin this kingdom: neither do thdr Ibrce and 
efficacy depend i^x>n their own intrinsic authority; which is 
the case of our written laws, or acts of parliament. Th^ 
bind not the subjects of England, because their materials were 
collected from popes or emperors, were digested by Justinian^ 
or declared to be authentic by Gregory. These considerations 
give them no authority here : for the legislature of England 
doth not, nor ever did, recognize any foreign power as su- 
perior or equal to it in this kingdom ; or as having the right 
to give law to any^ the meanest of its subjects. But all the 
strength that either the papal or imperial laws have obtained [ 80 H 
in this realm (or indeed in any other kingdom in Eurc^) is 
only because they have been admitted and received by imme- 
morial usage and custom in some particular cases, and s<»ne 
particular courts ; and then they form a branch of the leges 
non scripiae, or customary iaws ; or else, because they are in 
some other cases inlioduced by consent of parliament, and then 
they owe their validity to the leges scriptaey or statute law. 
This is expressly declared in those remarkable words of the 
statutes^ Hen* VII I. c.21. addressed to the king's royal majesty. 
— ^fThis your grace's realm, recognizing no superior under 
*^ God but only your grace, hath been and is free from sub- 
*^ jection to any man's laws, but only to such as have been 
** devis^, made, and ordained within this realm for the 
*^ wealth of the same ; or to such other as, by sufferance of 
*^ your grace and your progenitors, the people of this your 
*^ realm liave taken at their free liberty, by their own consent, 
^* to be used among them : and have bound themselves by 
^* long use and custom to the observance of the same; not as 
** to ^e observance of the laws of any foreign prince, poten- 
*^ tate, or prekte; but as to the customed and antient laws of 
" this, reahn, originally established as laws of the same, by 
'^ the said sufftranoe, cpnsents, and custom; and none 
** otherwise." 

By the civil law, absolutely taken^ is generally understood 
the civil or municipal law of the Roman empire, as comprised 
in the institutes, the code, and the digest of the Emper^ 
Justinian, and the novel constitutions of himself and some of 
his successors. Of which, as there will frequently be occasion 

G 2 
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to ctt» them» by way of illustrating our own laws^ it may not 
be amiss to give a short and general account 

Thb noman law (founded first upon the regal constitutions 
of their antient kingst next upon the twelve tables of the decern^ 
viri^ dien upon the laws or statutes enacted by the senate or 
people, the edicts of the praetor, and the responsa prudentum^ 
ov opinions of learned lawyers, and lastly upon the imperial 
C ^1 ] decrees, or constitutions of successive emperors) had grown 
to so great a bulk, or, as Livy expresses itS ^^immensus 
*f aliarum super alias acetvataitim legum cumulus" tliat they 
were- computed to be many camels' load by an author who 
preceded Justinian °. This was in part* remiedied by the 
'Collections of three private lawyers, Gregorius, Hermogenes, 
and Papirius'; and then by the emperor Theodosius the 
yotmger, by whose, orders a code was compiled. A, D. 4S8, 
being a methodical collection of all the imperial constitutions 
then in force : which Theodosian code was the only book of 
civil law received as authentic in the western part of Europe, 
till many centuries after ; and to this it is probable that the 
Franks and Goths might frequently pay some r^ard, in 
framing legal. constitutions for their newly erected kingdoms. 
For Justinian commanded only in tlie eastern remains of the 
empire : ^d it was under his auspices, that the present body 
of civil law was compiled and fiiii^hed by Tribonian and other 
lawyers, abopt the year 533. 

• This consists of, 1. The institutes, which contain the 
dements or first principles of the Roman law« in four books. 
2. The digests, or pandects, in fifty books, containing the 
opinions and writings of eminent lawyers, digested in a sys- 
tematical method. 3. A new code, or collection of imperial 
constitutions, in twelve books ; the lapse of a whole century 
liaving rendered the former code, of Theodosius, imperfect. 
4. The novels, or new constitutions, posterior in time to the 
other bootcsy and amounting to a supplement to the code; con- 
taining new. decrees of sucoesbive emperors, as new questions 
Imppened to arise. These form the body of Roman law, or 
corpus jw is civiUs^ as published about the time of Justinian ; 

' t. 3. r. SA, u Taylor*» dements of civil law, 1 7. 
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which however feJl soon into neglect and oblivion, till about 
tlie year 1 ISO, when a copy of the <ligests was found at Amalfi 
in Italy: whkh accident, concurring with the policy of the 
Roman , ecclesiastics^, suddenly gave new vogue and autho^ 
rity to the civil law, introduced it into several nations, and 
occasioned that mighty inundation of volmninous comments, [ 82 ]" 
with which this system of law, more than any other, is noiRc 
loaded. 

The canon law is a body of Roman ecelesiasticar law, re-* 
lative to such matters as that church either has or pretends to^ 
have, the proper jurisdiction over. This is compiled from the ' 
opinions of the ancient Latin fathers, the decrees of generaF 
councils, and the decretal epistles and bulls of the holy see. 
All which lay in the same disorder and confusion as the Ro- 
man civil law: till about the year 1151, one Oratian, an 
Italian monk, animated by the discovery of Justinian's pan* 
dects, reduced the ecclesiastical constitutions also into some 
method, in three books ; which he entitled concordia discor- 
daniiditLcanonumj butwhich are generally known by the name 
of decretuM Gratianu These reached as low as the time of 
pope Alexander III. The subsequent papal decrees, to the 
pontificate of Gregory IX., were published in much the same 
method, under the auspices of that pope, about the year I2S10, 
in five books ; entitled decretalia Gregorii noni. A sixth book * 
was added by Boniface VIII. about the year 1298, which is 
called sextus decretalium. The Clementine constitutions, or 
decrees of Clement V., were in like manner authenticated in 
1 3 1 7 by his successor John XXII. ; who ako published twenty ' 
constitutions of his own, called the extravagantes Joannis: all 
which in some measure answer to the novels of the civil law. 
To these have been since added some decrees of later popes, 
in five books, called extravagarUes communes* And all these 
together, Gratian's decree, Gregory's decretals, the sixth de- 
cretal, the Clementine constitutions, and the extravagants of. 
John and his successors, form the corpus juris canonicif . os: 
body of the Roman canon law. 

^ See§l. page 18. 

G a 
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Besides tbe«» }>antidcal collections, which during the 
times of popery were received as authentic in this island as 
well as in other parts of Christendom, there is also a kind of 
national canon law, composed of legatate and promncial con* 
stitutions, and adapted only to the exigencies of this church 
and kingdom* The legatine constitutions were ecclesiastical 
Iaws» enacted m nati6nal synods, held tinder the cardinals 
Otho and Othobon, legates from pope Gregorj^ IX, and pope 
Clement IV. in the reign of king Henrj' ILL, about the years 
1220 and 1268. The provincial constitutions are principally 
the decrees of provincial synods^ held under divers arch- 
bishops of Canterbury, from Stephen I^angton in the reign 
of Henry III. to Henry Chicbele in the reign of Henry V,; 
and adopted also by the province of York' in the reigii 
of Henry VL Al the dawn of the reformation, in the reign 
of king Henry VHL it was enacted in parliament' thai a re- 
view should be had of the canon law i and, till such review 
should be made^ all canons, constitutions, ordlnancen, and 
synodats provincial, being then already made, and not re^ 
pugn^it to the law of the land or the king's prerogative, 
should still be used and executed. And as no such review 
has yet been perfected, upon this statute now depends the 
authority of the canon law in England. (11) 



* Btun'fl «od. biTp pref, till 



» Statute S5Heti.VliL cld^j 
nved ind confinaietl hj 1 Elii« c*l* 



(11) It U questionable whether thb ii conrectly laid down. The 
S5H.S. c. 19* ».«* and Tlh*, which are the ckuses referred I o by the 
author, appear to relate only lo such canons, constitutioni^ ftod ordinaacei 
^ had tlieretofcire been tnade by the clergy of Uub realm. The second etti- 
iKjwcred the king to appoini tlurty-lwo comnnMiatien, lo view, tearch^ 
and c^Lomine, the told canonn-j&c; imd the seventh provide* that tuck 
canons, constitutions, ordinances^ and synodal? provincial, which be not 
contrarian t,&c. to the laws, ^c. of this realm, nor to the damage, Ac, of 
the ItiBg'i prerogative royal, sbaU now be still used,&c. a» they were afore 
the making of this act, till such time as they be viewed, &c. by tbe said 
thirty-two p«rsoni. The word wmck in this clause, is eq[uivalent only to 
*md^ for ihe canons referred to are to be used only till the review made 
b^ the coramisfioners., which review was onJy to csctend to the canons made 
by the Engliih clergy. It should seem, ihen^ that ihia statute did not provide 
even for the t«TOj»orary uic of the Roman ecclesiastical law ; but the 
f 5H«D.t. c. li^did, for in a nmilar clauK to the one ju«t cited, it laen* 
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As for tbe canons enacted by the clergy under James I. 
in the year 160 , and never confirmed in parliament, it has 
been solemnly adjudged, upon the princifdes of law and the 
constitution, that where they are not merely declaratory of 
the antient canon law, but are introductory of new r^;ula- 
tiens, they do not bind the laity ' whatever regard the clei^y 
may tliink proper to pay thenu 

There are four species of courts, in ^hich the civil and 
canon laws are permitted (under different restrictions) to be 
used. 1. The courts of the archbishops and bishops, and 
their derivative officers, usually called, in. our law, courts 
christian, curiae christianUaiis^ or the ecclesiastical courts. 
2. The military courts. S. The courts of admiralty. 4. The 
courts of the two universities. In all, their reception in 

• Str*. 1057, 



tions not only the canons»&c. synodal or provincial, but also ^ other eccle- 
siastical laws or jurisdictions spiritual." The 25Hen.8. c«l9. was re- 
pealed in terms by the 1 &8Ph.& M. c.8., and revived in terms by 
1 Elii. c U Tbe passage in the texty therefore, is correct, as far as regards 
what the author calls the ** national canon law." The 35 Hen. 8. c. 16. is 
not repealed in terms by the 1 & 2 Ph. & M. c.8.; but the 24th section 
of that statute, makes utterly void all clauses, ftc. of every other statute, 
made since the 20 Hen. 8. '^ against the supream authority of the pope's 
holiness," ftc., or containing any other matter of the same effect only, that 
is repealed in any of the statutes aforesaid, (t. e. the statutes repealed by 
that act). If the general words of this clause repealed the 35 Hen. 8. 
c 16., and it is hard to conceive why the 25 Hen. 8. was repealed, if the 
35th was not intended to be repealed also; then it was not revived 
by the lEUz. c. 1., for it b certainly not revived by it in terms, and 
the 13th section of that act provides that all statutes repealed by 
]&2Ph.&M.y and not « specially mentioned and revived in this act, 
shall stand, remain, and be repealed and void." 

If, then, the use of the Roman canon law is not permitted by the 
S5H.8.» and tbe 55 H. 8., which permits it, be repealed, a carious ques- 
tion arises by what authority it is now used in the face of the prohibitory 
clause, inthefirstsectionof 25Hen.8., which enacts that the clergy, ne 
any of them, thenceforth shall presume to attempt, allege, clum, or put 
in ure any constitutions, or ordinances, provincial or synodal, or any offier 
canons^ * • • upon pain of imprisonment and fine at the king's will. 

I should observe, however, that Lord Hardwicke delivering tbe ju<%- 
ment of the court in the case of Middleton and Ux, v. Crofts Str.1060. 
certainly speaks of the 35Hen.8. c.l6. as a subsisting statute; though 
his attention does not sbem to have been drawn particularly to the point. 
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general, and the different degrees of that reception, are 
grounded entirely upon custom; corroborated in the latter 
[ 84 ] instance by act of parliament, ratifying those charters which 
confirm the customary law of the universities. The more 
minute consideration of these will fall properly under tliat part 
of these commentaries which treats of the jurisdiction of courts* 
It will suffice at present to remark a few particulars relative to 
them all, which may serve to inculcate more strongly the 
doctrine laid down concerning them*. 

1. And, first, the courts of common law have the super- 
intendency over these courts ; to keep them within Uieir 
jurisdictions, to determine wherein they exceed them, to 
restrain and prohibit such excess, and (in case of contumacy) 
to punish the officer who executes, and in some cases the judge 
who enforces, the sentence so declared to be illegal. 

2. Th£ common law has reserved to itself the exposition 
of all such acts of parliament as concern either the extent 
of these courts, or the matters depending before them. And, 
therefore, if these courts either refuse to allow these acts of 
parliament, or will expound them in any other sense than 
what the common law puts upon them, the king's courts at 
Westminster will grant prohibitions to restrain and controul 
them. 

« 
S. An appeal lies from all these courts to the king, in the 
last resort: which proves that the jurisdiction exercised in 
them is derived from the crown of England, and not from 
any foreign potentate, or intrinsic authority of their own. — 
And, from these three strong marks and ensigns of superi- 
ority, it appears beyond a doubt, that the civil and canon laws, 
though admitted in some cases by custom in some courts, are 
only subordinate, and leges sub gravicri lege : and that, thus 
admitted, restrained, altered, new-modelled, and amended, 
they are by no means with us a distinct independent species 
of laws, but are inferior branches of the customary or un« 
written laws of England, properly called the king's eccle- 

• lldc Hifci. c, 2. 
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siasticaly the king's military, the king^s maritime, or the king's 
academical laws. 

Let OS next proceed to the l^es scriptae, the written, laws C ^^ ^ 
of the kingdom ; which are statutes, acts, or edicts, made by 
the king^s majesty by and with the advice and consent of 
the lords spiritual and tempcnral, and commons, in parliament 
as8embled^ The oldest of these now extant, and printed in 
our statute books, is the £unous magna ckarUij as confirmed 
in parliament 9 Hen. III. : though doubtless there were many 
acts before that time, the records of which are now lost, and 
the determinations of them perhaps at present currently, re- 
ceived for the maxima of the old common law. 

The manner of making these statutes will be better con- 
sidered hereafter, when we examine the constitution of par- 
liaments. At present we will only take notice of the di£Rsrent 
kinds of statutes ; and of some general rules with regard to 
their construction ^. 

FiBST, as to their several kinds. Statutes are either ge~ 
neral^or qfecial^ public ot private. A general or public act is an 

^ 8 Rep. SO. iq imitation of all which, we still call 

* Tlie meaiod of citing tfaete acts of tome of our old statutes by their initial 

parliament is varioos. Maaj of onr an- words, as the statutes of ^ttta emplmth 

ticnt statutes are called after the name of and that cS drcum^ied^ agatu. But 

the place where the parliament was held the most usual method of citing them, 

that made them ; as the statute of Mer- especialtj since the time of Edward the 

ton and Ifarleberge, of Westminster, second, is by naming the year of the 

Gloucester, and Winchester. Others king's reign in which the statute was 

are denominated entirely from their sub- made, together with the chapter or 

ject ; as the statutes ot Wales and Ire- particular act, according to its numeral 

hmd, the ardcuHekrif and the praeroga- order, as 9 Gea II. c. 4. For all the 

twa regiM. Some are distinguished by acta of one session of parliamcm 4alcea 

their initial words, a method of citing together make property but one ftaiple ; 

very antient ; being used by the Jews in and therefore when two sesnops.have 

denominating the books of the penta- been held in one year, we usuidly men- 

teucfa; by the christian dnnvfa in distin- tion stat. 1. or 9, Unis the Mil of 

guishing th^r hymns and divine offices; rights is dted, as IW. & M. st S. c. SL 

by the Roman is ts in describing their pa* signifying that it is the second chapter 

pal bulls; and in short by the whole or act, of the second statute^ or the 

body of antient civilians and canonists, laws made in the second session of par- 

among whom this method of citation ge- liament in tlie lirst year of king William 

nerally prevailed, not only with regard and queen Mary, 
to chapters, but inferior sections also ; 
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univerastl rule» that vegards the whole coranunity ; «im1 of 
[ 86 ] this the courts of law are bound to take notice judicially and 
ex officio ; without the statute being particularly pleaded, or 
finrmally set finrth by the par^ whoclaims an advantage under 
ft* Special' or private acts are rather exceptions than rules, 
being those which only operate upon particular persons, and 
private concerns : such as the Romans entitled senaHb decreta 
in Gontra£stinction to the senaids considUi^ which regarded 
the whole community': and of these (which are not pro- 
mulgated with the same notoriety as the former) the judges 
are not bound to take notice, unless they be fi>rmally shewn 
and pleaded. Thus, to shew the distinction, the statute 
IS Eliz. c 10. to prevent spiritual persons from making leases 
for longer terms than twenty-one years, or three lives, is 
a public act; it being a rule prescribed to the whole body of 
spiritual persons in the nation: but an act to enable the 
bifidiop of Chester to make a lease to A. B. for sixty years, is 
an exception to this rule ; it concerns only the parties and 
the bishop's successors, and is therefore a private act. 

Statutes also are either dedanUory of the common law, 
or remedial of some defects therein. Declaratory, where 
the old custom of the kingdom is almost fitUen into disuse, or 
become disputable ; in which case the parliament has thought 
proper, m perpetuum ret testimoniumj and for avoiding all 
doubts and difficulties, to declare what the common law is 
and ever has been. Thus the statute of treasons, 25 £dw. III. 
St 5. cap. 2. doth not make any new species of treasons; but 
only, for the benefit of die subject, declares and enumerates 
those several kinds of ofiences which before were treason at 
the common law. Remedial statutes are those which are 
made to supply such defects, and abridge such superfluities, 
in the common law, as arise either from the general imperfec- 
tion of all human laws, firom change of time and circum- 
stances, from the mistakes and unadvised determinations of 
unlearned (or even learned) judges, or from any. other cause 
whatsoever. And this being dcme, either by enlarging the 
common law where it was too narrow and circumscribed, or 
[ 87 ] by restraining it where it was too lax and luxuriant, hath oc» 

^ Gimyin, Orig.l. f S4. 
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caskmed^anollier subordinate division of remedial acts of pia> 
Hameiit into enlarging and restraining istatutes. To instance 
again in the case of treason, dipping the current coin of 
thie kingdom was an ofienoe not sufficiently guarded against 
by the common law : therefore it was tbou^t e^cpedient 
by statute 5 EUiz. c. 1 1, to make it high treason, which it was 
not at the common law; so that this was an enlarging sta- 
tute (12). At common law also spiritual corpcmitions m^ht 
lease out their estates for any term of years, till prevented 
by the statute IS Eliz. before mentioned: thisT was therefore 
a restraining statute. 

Secondly, the rules ta be observed with regard to the 
construction of statutes are principally these which follow: 

1. There are three points to be considered in the con- 
struction of all remedial statutes ; the old law; the mischief 
and the remedy: that is, how the common law stood at the 
making of die act; what the mischief was, for which the 
common law did not provide; and what remedy the parlia- 
ment have provided to cure this mischief. And it is the busi- 
ness of the judges so to construe the act, as to suppress the 
mischief sind advance die remedy *. Let us instance again in 
the same restraining statute of 18 Eliz. c. 10. By the com- 
mon law, eodesiastical corporations might let as long leases 
as they thought proper: the mischief was, that they let long 
and unreasonable leases, to the impoverishment of their suc- 
cessors : the remedy applied by the statute was by making 
void all leases by ecclesiastical bodies for longer terms than 
three lives or twenty-one years. Now in the construction of > 
this statute it is held, that leases, though for a longer time, 
tf made by a bishop, are not vokl during the bishop^ con- 
tinuance in his see; or, if made by a dean and chapter, diey 
are not void during, the continuance of tiie dean ; for th^ 

<SRep.7. Co.L!tt.ll. 

(IS) This is hardly an exact instance of an enlarging statute; it would 
have been more apposite to have mentioned the statute ofthe3SHen.S. 
c. S8. wluch empowers certain persons to make certain leases, ^rhich they 
could not do before, 'and to have placed it in contrast with the instance 
immediately foUowmg of queen Elizabeth's restrabung statute. 
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act was made for the benefit and protection of the successor ^ 

The mischief is therefore sufficiently suppressed by vacating 

«them after die determination of the interest of the grantors ; 

[ 88 1 but the leases, during.their continuance, being not withiii the 

mischief* are not within the remedy. 

. 2. A STATUTE* which treats of divings or persons of an 
inferior rank, cannot, by any general uonis. be .extended to 
those of a superior. jSo |t statute. Creating of ^* deans, pre- 
*^ bendaries, parsops, vicars, and others' having spiritual pro- 
^^ motion^** is held not to extend to bishops^ thou^ they 
have spiritual promotion; deanS being the highest perspns 
named, and bishops being of a still higher order'. 

3. Penal statutes must be construed strictly. Thus the 
statute 1 Eld w. VI. c.12. having enacted that those who are 
convicted of stealing haries should not have the benefit of 
clergy, the judges conceived that ihis did not extend to him 
that should steal but one harse^ and therefore procured 
a new act for that purpose in the following year**. And, to 
come nearer our own times, by the statute 14 Geo. II. c.6. 
stealing sheep, or other cattle^ was made felony without benefit 
pf clerg}'. But these general words, " or other cattle," being 
looked upon as much too loose to create a capital offimce, 
the act was held to extend to nothing but mere sheep. And 
therefore, in the next session, it was found necessary to make 
another statute, 15 Geo. II. c. 34., extending the former to 
bulls, cows, oxen, steers, bullocks, heifers, calves, and lambs, 
by name. 

4. Statutes against frauds are to be liberally and be-^ 
peficially expounded. This may seem a contradiction to the 
last rule; most statutes against frauds being in their conse- 
quences penaL But this difierence is here to be taken: 
where the statute acts upon the ofiender, and inflicts a pe- 
nalty, as the pillory or a fine, it Is then to be taken strictly : 
but when the statutes act upon the offence, by setting aside 
the fraudulent transaction, here it is to be construed liberally. 

' Co. Lite 45. 3Rep.60. JORep.58. "sftOEd. VI. c. S3. Bac. £Jeiiu 
•1' Rep. 46*. c.lS. 
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Upon this footing the statute of 13 Elias^c. 5. which avoids 

all gifts of goods» 4i'c. made to defraud creditors and bthert, 

was held to extend by the general words to a gift made to [ 89 ] 

defraud the queen of a forfeiture '. 

5. One part of the statute must l)e so construed by another^ 
that the whole may (if possible) stand : tU res magis vaieatj 
quampereat. As if land be vested in the king and his heirs 
by act of parliament, saving the right of A ; and A has at 
that time a lease of it for three years ; here A shall hold it 
for his term of three years, and afterwards it sliall «go to the 
king. For this interpretatiou furnishes matter for every 
clause of the statute to work and operate upon. But, 

6. A SAVING, totally repugnant to this body of the act, is 
void. If therefore an act of parliament vests land in the 
king and his heirs, saving the right of all persons whatsoever ; 
or vests the land of A in the king, saving the right of A : in 
either of these cases the saving is totally repugnant to the 
body of the statute, and (if good) would render the statute of 
no effect or operation ; and therefore the saving is void, and 
the. land vests absolutely in the king ^ 

7. Where the common law and a statute differ, the com- 
mon law gives place to the statute ; and an old statute gives 
place to a new one. And this upon a general principle of 
universal law, that ^^ leges posteriores priares contrttrias abro^ 
^' gant:^^ consonant to whidi, it was laid down by a law of 
the twelve tables at Rome, th^it .^^ quod popidus postremum 
^^ jussitj id jus ratum estoP But this is to be understood 
only when the latter statute is couched in negative terms, o^ 
where it^s matter is so clearly repugnant, that it necessarily 
implies a negative. As, if a former act says, that a juror upon 
such a trial shall have twenty pounds a-year ; and a new 
statute afterwards enacts, that he shall have twenty marks : 
here the latter statute, though it does not express, yet neces- 
sarily implies a negative, and virtually repeals the former. 
For if twenty marks be made a qualification sufficient, the 
former statute which requires twenty pounds is at an eitd '. 

' 3 Rep. 82. * 1 Rep. 47. • Jenk. Cent. 2. 79. 
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BkU if boitB adft be merely affimuitive^ snd Ae Mibstanoe 
such that both may stand together^ here the kilter does not 
Kpeal the fimner^ but they shall bodi have a concurie pt eA- 
caey. If by a former law an offence be indictable at the 
quarter^essions, and the latter law makes the same oflfenoe 
indictable at the assizes : here the jurisdiction of the sessions 
is. not taken away, but both have a concurrent jurisdiction^ 
and the oflfender may be pfosecnted at either r unless the 
new statute subjmns express negative w<»rds, as, ti^ die 
oflbnce shall be indictable at the assizes, and not ebewkere^. 

8. If a statute, that r^)eals another, is itsdf repealed af- 
terwards, the first statute is hereby revived, widiout any 
formal words for that purpose* So, when the statutes of 26 
and 35 Henry VIIL, declaring the kbg to be the supreme 
head of die church, were repealed by a statute 1 and 2 Philip 
and Mary, and this latter statute was afterwards repealed by 
an act of 1 Eliz., there needed not any express words of revival 
in queen Elisabeth's statute, but these acts of king Henry 
were impliedly and virtually revived ". (IS). 

9. Acts of parliament derogatory from the power of sub- 
sequent parliaments bind not. So the statute 11 Hen. VI I. 
c. 1* which directs that no person, for assisting a king de factoy 
shall be attainted of treason by act of parliament or other* 
wise, is held to be good only as to common prosecutions for 
high treason ; but will not restrain or clog any parliamentary 
attainder ^ Because' the legislature, being in truth the sove- 
reign power, is always of equal, always of absolute authority : 
it acknowledges no superior upon earth, which the prior legis- 
lature must have been, if its ordinances could bind a sub- 
sequent parliament. And upon the same principle Cicero, in 

• llRep.SS. ■ 4liist.SS5. • iliVI. 43. 

(13) In the instance here put, the author is full/ borne out by the sutho- 
rity which he quotes ; but I bdiere it will be found upon reference to the 
statutes, that though the two statutes of Hen. 8. are repealed bjr the 
statute of Phitip and Mary» they are neither fanpKedly nor in terms reTived 
fay that of Efiabeth ; for they are not revived in terms by it, and the 
istb section of that act oMt^mif the repeal of all acts repealed by the 
statute of Ph. & M., and liot * specially mentioned and remed" by 
itself. 

5 
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his letters to Atticus, treats with a proper contempt those 
restraining clausesi which endeavoured to tie up the hands of 
succeeding legislatures. ^^ When you repeal the law itself*' 
says he» ^ you at the same tim^ repeal the prohibitory dause^ C 91 } 
*^ which guards against such repeal ^" 

10. Lajstlt, acts of parliament that are impossible to be ^ 
performed are of no validity; and if there arise out of them 
collaterally any absurd consequences, manifestly contradictory 
to common reason, they are^ with regard to those coUateri^l 
consequences, void. I lay down the rule with these restric- 
tions ; though I know it is generally laid down more largely, 
that acts of parliament contrary to reason are void* But if 
the parliament will positively enact a thing to be done which 
is unreasonable, I know of no power in the ordinary forms of 
the constitution, that is vested with authority to control it : 
and the examples usually alleged in support of thjs sense of 
the rule do none of them prove, that where the main object 
of a statute is unreasonable, the judges are at liberty to reject 
it; for that were to set the judicial power above that of the 
legislature, which would be subversive of all governments 
But where some collateral matter arises out of the general 
words, and happens to be unreascMiable ; there the judges are 
in decency to conclude that this consequence was not fore- 
seen by the parliament ; and therefore they, are at liberty to- 
expound the statute by equity, and only quoad hoc disregard 
it. Thus, if an act of parliament gives a man power to try 
all causes that arise within his manor of Dale; yet if a cause 
should arise in which he lumself is party, the act is construed 
not to extend to that, because it is unreasonable that any man 
should determine his own quarrel \ But, if we could con« 
ceive it possible for the parliament to enact, that he should 
try as well his own causes as those of other persons, there is 
no court that has power to defeat the intent of the legislature^ 
when couched in such evident and express words as leave no 
doubt whether it was the intent of the l^islature or no. 

These are the several grounds of the laws of England : 
over and above which, equity is also frequently called in to 

' Cum lex abngatur, iOud ^[fsum *> 6 Rep. US. 
abrogatnr, quo nmi earn abrogari cpor' 
teutt A 3, ep.^3. 
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iursist, to moderate, and to explain them. What equity is, 
and how impossible in if s very essence to be reduced to stated 
rules, hatfi been shewn in the preceding section. I shall 
therefore only add, that (besides the liberality of sentiment 
with which our common law judges interpret acts of parlia- 
ment, and such' rules of the unwritten law as are not of a 
positive kind) there are also peculiar courts of equity esta- 
blished for the benefit of the subject ; to detect latent firauds 
and concealments, which the process of the courts of law is 
not adapted to reach ; to enforce the execution of such matters 
of trust and confidence as are bindhig in conscience, though 
not cognizable in a court of law ; to deliver fit>m such dan- 
gers as are owing to misfortune or oversight ; and to give a 
more specific relief, and more adapted to the circumstances of 
the case, than can always be obtained by the generality of the 
rules of the positive or common law. This is the business of 
our courts of equity, which however are only conversant in 
matters of property. For the fireedom of our constitution 
will not permit, that in criminal cases a pow^r should be 
lodged in any judge,' to construe the law otherwise than ac- 
cording to the letter. This caution, while it admirably pro- 
tects the public liberty, can never bear hard upon individuals. 
A man cannot sufier more punishment than the iaw assigns, 
but he may suffer less. The laws cannot be strained by par- 
tiality to inflict a penalty beyond what the letter will warrant ; 
but, in cases where the letter induces any apparent hardship, 
the crown has the power to pardon. 
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SECTION THE FOURTH. 



OF THE COUNTRIES SUBJECT TO THE 

LAWS OF ENGLAND. 



^H£ kingdom of England, over which our municipal 
laws have jurisdiction, includes not, by the common 
law, either Wales, Scotland, or Ireland, or any other part of 
the king's dominions, except the territory of England only. 
And yet the civil laws and local customs of this territory do 
now obtiun, in part or in all, with more or less restrictions, 
in these and many other adjacent countries ; of which it will 
be proper first to take a. review, before we consider the king* 
dom of England itself, the original and proper subject of 
these laws. 

Wales had continued independent of England, uncon- 
quered and uncultivated, in the primitive pastoral state which 
CsBsar and Tacitus ascribe to Britain in general, for many 
centuries : even from the time of the hostile invasions of the 
Saxons, when the antient and christian inhabitants of the 
island retired to those natural intrenchments, for protec* 
tion from their pagan visitants. But when these invaders 
themselves were converted to Christianity, and settled into 
regular and potent governments, this retreat of the antient 
Britons grew every day narrower; they were over-run by 
little and little, gradually driven from one fastness to another, 
and by repeated losses abridged of their wild independence. 
Very early in our history we find their princes doing honiage 
to the crown of England ; ^till at length in the reign of 
Edward the jSrst, who may justly be styled the conqueror of 
Wales, the line of their antient princes was abolished, and the 

VOL. I. H 
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king of England's eldest son became, as a matter of course (1) 
their titular prince; the territory of Wales being then en- 
tirely le-annexed (by a kind of feodal resumption) to the do- 
minion of the crown of England'; or, as the statute (2) of 
Rhudlan^ expresses it, " terra Walliae cum incolis suiSf ptius 
** regijttrejeodali snifjccfn^ (of which homage was the sigti,) 
*' Jam in proprietaih dominium ioialiicr ct cum inicgritate con- 
** verm esi^ et coronas regni AtigUac tanqtmm pars corporis ejus- 
** dem annexu et unitaJ* By the statute also of Wales *^ very 
material alterations were made in divers parts of their laws, 
so as to i^uce them nearer to the English statidard, especially 
in the forms of their judicial proceedings: but they still 
retained very much of their original polity ; particularly their 
rule of inheritance, viz, that their lands were divided equally 
among all tlie issue male, and did not descend to the eldest 
son alone. By other subsequent statutes their provincial im- 
munities were still farther abridged : but the finishing stroke 
to tlieir independency was given by the statute 21 Hen. VOL 
c. 26. which at the same time gave the utmost advancement 
to their civil prosperity, by admitting them to a thorough 
communication of laws with the subjects of England. Thus 
were tills brave people gradually conquered into the enjoy- 
ment of true liberty ; being insensibly put upon the same 

(I) Sec posl^ P.S24. 

(a) Tbc loEtlwJ, which is called the statute of Ro tela nd, Rothlnatf, 
Hiidhlan or Rbyddtan, and whith appears to have been only an order m 
council made by the king [aiKi therefore so denominated), at RhiicJhlfin, or 
Rhydhlan m flmishire, has nothing tci do with Wfiles ; and the author hna 
probably been led into the false rd«renc« by the fact that the wloittium 
Waiiuff J 3E, I. bears date at the mme place. Tkm also Mr. Darriu^ton in- 
forms us h no statute, but a set of regulations made by the king in council 
for the government of Wales » In order to make these> the king, the year 
before, had caused enquiries^ upon oath, as lo the exbting laws and con- 
tdtutiom of Wales, to be tnadc before certain comma ssion era with the 
Mthop of St. David's for their president. The returns of thcfe comnu*!- 
•lonefs are printed in the appendix to Hoel Dda^s Laws* Barrin^on*! 
Observ. p. 1 20. 4th Edition. 

The tenns of the cominisslon arc built upon that allefed lupremacy 
over Wale*, which is mentioned in the text. The commbsionen were to 
enquire prr *ptaE leg€$, H ptr qtm^ ctmiueiudifie* amiceeUGrer noiirt rrgc* 
ng^e emimeter»ai prineipem WtUa^^et bartme* WtsknMea WoiJi^ et pmr^g 
ttm, €i dum m/rriorei^ H evniwi jhm^m- See J?, v, Com^le^ S BufT* BH* 

21 
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fcx>ting, and made fellow-citizens with their conquerors. A 
generous method of triumph, which the republic of Rome 
practised widi great success, till she reduced all Italy to her- 
obedience, by admitting the vanquished states to partake df 
. the Roman privileges. (3) 

It is enacted by this statute 27 Hen. VIII; 1. That the 
dominion of Wides shall be for ever united to the kingdom 
of England. 2. That all Welshmen bom shall have the same 
liberties as other die king^s subjects. S. That lands in Wales 
shall be inheritable according to the English tenures and rules 
of descent. 4. That the laws of England, and no other, shall 
be used in Wales: b^des many other regulations of the^lice [ 95 ] 
of the principality. And the statute of 34 & 35 Hen. VIII. 
c. 26. confirms the same, adds further regulations, divides it 
into twelve diires and, in short, reduces it into the same 
order in which it stands at this day ; differing from the king-^ 
dom of England in only a few particulars, and those too of 
the nature of privileges, (such as having courts within itself, 
independent of the process of Westminster-hall), and some . 
other immaterial peculiarities, hardly more than are to be 
found in many counties of England itself. 

The kingdom of Scotland, notwithstanding the union of 
the crowns on the accession of their king James VI. to that 
of England, continued an entirely separate and distinct king- 
dom for above a century more, though an union had been 
long projected ; which was judged to be the more easy to 
be done, as both kingdoms were antiently under the same go« 
vernment, and still retained a very great resemblance, though 
br from an identity in their laws. By an act of parliament 
1 Jac I, G. 1. it is declared that these two mighty, famous, 
and antient kingdoms were formerly one. And sir Edward 

(3) This 18 stated rather too generally. It is true that Rome greatly 
increased her strength in the very early periods of her history by ad- 
mitting to the rights of citizenship, or rather by forcibly transplanting 
from their own country to Rome, the inhabitants of Alba and some of the 
conquered Sabines; but it;|»i|p far from being correct that she conqufered 
all Italy by admitting the..i<ngquiihed states to partake of her privileges, 
that' the memorable iMfiia war was provoked by the absolute refusal of 
the Romans to admit their Italian subjects, or allies as they were called, to 
the full righu of Roman citizenship. 

H 2 
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Coke observes^, how marvellous a confonnity there was, not 
•only in the religion and language of the two nations, but also 
•in their antient laws, the descent of the crown, then* parlia- 
ments, their titles of nobility^ their officers of state and of 
justice, their writs, their customs, and even the language of 
their laws. Upon which account he supposes the common 
law of each to have been originally die same ; especially as 
• their most andent and authentic book, called regia^n majcsta- 
-tenij and containing the rules of ikeir antient common law, is 
extremely similar to that of Glanvil, which contains the prin- 
ciples of ourSi as it stood in the reign of Henry II* And the 
many diversities subsisting between the two laws at present, 
may be well enough accounted for, from a diversity of prac- 
tice in two large and uncommunicating jurisdictions, and 
from the acts of two distinct and independent parliaments, 
which have in many points altered and abrograted the old 
conunon law of both kingdoms. 

C 96 ] However, sir Edward Coke, and the politicians of that 
time, conceived great difficulties in carrying on the projected 
union : but these were at length overcome, and the great 
work was happily effected in 1707, 5&6Anne: when 
twenty-five articles of union were agreed to by the parliaments 
of both nations ; the purport of the most considerable being 
a8.foUows : 

1. That on the first o£ May, 1707, and for ever after, 
the kingdoms of England and Scotland shall be united into 
•ne kingdom, by the name of Great Britain. 

2. The succession to the monarchy of Great Britain shall 
be the same as was before settied with regard to that of 
England. 

3. The united kingdom shall be represented by one par- 
liament. 

4f. There shall be a communication of all rights and pri- 
vileges between the subjects of both kingdoms, except where 
it is otherwise agreed. 

* 4 Inn. 34^ 
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9. Wh£n Ellwand raises 2,000,000/. by a land tax, Scot-* 
land shall raise 48,000/. 

16, 17. The standards of the coin, of weights, and of 
measures, shall be reduced to tliose of England, throughout 
the united kingdoms. 

18. The laws relating to trade, customs, and the excise 
shall be the same in Scotland as in England. But all the other 
laws of Scotland shall remain in force: tliough alterable 
by the parliament of Great Britain. Yet with this caution : 
that laws relating to public policy are alterable at the dis* 
cretion of the parliament ; laws relating to private right are 
not to be altered but for the evident utility of die people of 
Scotland. 

22. Sixteen peers are to be chosen to represent the peer-*^ [ 97 ] 
age of Scodand in parliam^t, and forty-five members to 

Sit in the house of conunons. (4) 

23. The sixteen peers of Scodand shall have all privileges 
of parliament; and all peers of Scotland shall be peers of 
Great Britain, and rank next after those of the same degrea 
[in England] at the dme of the union, and shall have all 
privities of peers, except sitting in the house of lords, and 
voting on the trial of a peer. 

These are the principal of the twenty-fi>*e articles of 
union, . which are ratified and confirmed by the statute 5 Ann. 
c. 8., in which statute there are also two acts of parliamenti 
recited ; the one of Scotland, whereby the church of Soot- 
land and Jilso the four universities of that kingdom, are esta- 

(4) The words of the article are •* of the peers of Scotland ai the time of 
the umotiy nxteen shall be the number to sit, StcC*" and the word^ of the 
Scotch Act incorporated into the 5 Ann. c 8., and recited in s. 1 2. arc " that 
the said axteen peers, &c. shall be named by the said peers of Scotland 
whom they represent, ^c.** In consequence of these expressions, the 
crown cannot create a new Scotch peerage with the elecdve right,, as it 
would be an intruaon on the rights of the existing electors; and there-, 
fore, I believe, Scotch peers are never made, except in the case of this 
younger branches of the Royal Family; though extinct peerages are re*, 
vived, or forfeited ones restored* 

H 3 . - . • 
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blished for ever, and all succeeding sovereigns [at llieir ac- 
cessions] are to take an oath inviolably to mainUiin the same ; 
ihe other of England, 5 Ann. c* 5.^ whereby the acts of vniifor- 
niityof 13 Eliz^ and 13 Car. IL (except as the $ame had been 
altered by parhament at that time) and all other acts then in 
force for tiie preservation of tlie church of Engtand^ are de-* 
clared per^ietual ; and it h stipulated that every subsequent 
king and queen shall [at their coronations] take an oath in- 
violably to maintain the same wiiljin England, Irelandj Wales, 
smd the town of Berwick-upon-TweeiL Antl it is enacted, f hat 
these two acts ** shall for ever be observed as fundanientid 
and essential conditions of the union,*' 



i Vfoh Uiese articles and act of union, It is to be oliserved^ 
li That the two kingtioms art* now so insejiarably united, that 
nothing can ever dijiunile them again ; except tlie mutual con- 
sent of both, or the successful resistance of either, upon appre- 
hending an infringement of those |>oints whicli, when they 
were separate and independent nations, it was mutuallj' stipu- 
lated should be " fundamental and essential conditicuis of Uie 
2* That whatever else may be deemed ** fun- 
To ilhif^tratc tliis maHjer m ViUlv fttr- 
U»er ; an act of parltMnvnt ta repeal or 
jtilei- the ftct of uniromiii; in EngUtid, 
Of ta cstaliUsJi c<pi«cop«cy in Scat1an<!, 
would doubtless m point of ^utlionly be 
sufficiently iraKd and bindings and, riol- 
wiihslanding auch «n act^ the union 
would eontinue unbrDlccn, Naj^ earli 
of tbfne measures might be sttff^U and Ik^ 
ncmrably pursued, if re«peetivcly ogne^ 
able to the ^ntimenln of tlie Engli^ 
diurcbf or the kirk in ScollAnd. But 
it ahouLd seem neither prudi^nt| noi* {ler" 
haps con^ktent with good faith, lo ven- 
ture upon either of Utcwe steps, by « 
spontaneuus exertion of ihe inherent 
powers of parliament, or u the instance 
of tnerv iodi¥iduab,^Sc» sacmd indeed 
ore tlic laws above mentioned (for pro- 
tecting caeh church and the English li. 
^^^^SJ) c*t««nied, thnt In tfie regency acta 
botfiof 1751 and 176.S the irgenu mrt 
eiprestily dt^idbled from asuenting to 
tlie repefti or alteration of either ibftCj 
or the ftct of isettlenieni* 



** union' 

* It nuay justly Iw doubled^ wh*?thcr 
«ven Bucli an infringement (though a 
manifest breadi of good fni th , unlessi done 
upon tlie mofkt pressing neecssity) would 
oTilsclf dtsooKe tlic union ; for the Nre 
Idea of A state, without a |H>«^er some^ 
where vested to oUcr every part of it** 
laws; is tlie height of political absurdi ty% 
Tlie truth $eeni4 to be, that In sueh au 
iAcorpontte union (whicli i« well di&lin- 
gtiifbed by a very learned prelate from 
a faedt^tua nitiattcc, where such on in- 
IHngeincnC would ci^rtaiiily rescind the 
compact) the two contacting state* are 
totally annihiiateii, without any power 
oT a revival ; and a third aris<^ from their 
cotijunction, in which all the rights of 
ftovereigDiy, &nd particubit-Ty that of le- 
glila^on, mm»t of necessity reUdei (See 
Wurburton'K nlliaiH*, 1 95*} But tJie 
wanton or Imprudent eiertion of thin 
right would probably ralie a rery alanfi. 
uig femieni in the mind^ of indivlduaU ; 
And therefore it ii hinted mbcrTetluU wuch 
an lllemitt might endm^tr (though by 
i- fUdfitif) the utilon. 
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^ damental and essential conditions,^' the preservtition'of the 
two churches of England and Scotland, in the same state diat 
they were m at the time of the union, and the maintenance of 
the acts of unifiMrmity which establish our common prayer, 
are expressly dedsred so to be. 8. That therefor^ any alter- 
ation in the constitution of either of those churdiesy or in 
the liturgy of the church of England, (unless with the consent 
^f the respective churches, -collectively or representatively 
given,) would be an infringement of these ^ fundamental 
^ and essential conditions," and greatly endanger the union. 
4. That the municipal laws of Scotland are ordained to be 
«tiH observed in diat part of the island, unless altered by 
parliament; and, as the parliament has not yet thought 
proper, except in a few instances, to alter them, they still 
(with regard to the particulars unaltered) continue in fall 
force. Wherefore the municipal or common laws of Eng- 
land are, generally speaking, of no force or validity in Scot- 
land; and of consequence, in the ensuing commentari^ we 
shall have very little occasion to mention, any farther than . 
sometimes* by way of illustration, the municipal laws of that 
part <^ the united kingdoms (5). 

The tpwd of Berwick-upon-Tweed was originally part of [ 99 2 
the kingdom of Scotlal^d; undf as such, was for a time reduced 
by king Edward L into the possession of the crown of Eng- 
land ; and during such it's' subjeatipn, it received from that 
prince a charter, whidh (afler it's subsequent cession by Ed- 
ward Balliol, to be for ever united to the crown and realm of 
England) was confirmed by king Edward IIL, with some 
additions ; particularly, that it should be governed by the 
laws and usages whidi it enjoyed during the time of king 
Alexander, that is, before i^s reduction by Edward L lifs 
constitution wa^ new-modelled, and put upon an English 
footing by a charter jof king James L ; and all it's liberties, 
franchises, and customs we^e confirmed in. parliament by 
the statutes 22 Ed. IV. c.8. and 2Jac.L c28. Though 

(5) But though thb U true as to the common law of England, yet acts 
of parliament being made by the l^^ative power of the united kmg- 
dom will bind Scotland, unless they are made expressly for that part of 
the kingdom called England, or by proviso restrained from extending to 
Scotkmd. 
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therefore it hath some local peculjaritieft, derived from the 
antient laws of Scotland *i yet it is clearly part of the realm 
of England, being represented by burgesses in the house of 
commons, and bound by all acts of the British parliament, 
whether specially named or otherwise. And therefore it was 
(perhaps superfluously) declared by statute 20 Geo, IL c, 42* 
that where England only is mentioned in any act of parlia- 
111 en t^ the same notwithstanding hath and shall be deemed to 
comprehend the dominion of Wales and town of Berwick- 
upon-Tweed, And tliough certain of the king's writs or 
processes of the courts of Westminster do not usually run into 
Berwick, any more than the principality of Wales, yet it hath 
been solemnly atljudged « that all prerogative writs (as Uiose 
Qi mandamtiSy prohibition, habeas corpus^ certmari^ Sf€^) may 
issue to Berwick, as well as to every other of the dominions 
of the crown of Enghmd, and that indictments and oihtjr 
local matters arising in the town of Berwick may be tried by 
a jury of the county of ^Northumberland. {6} 

As to Irelaodp that isi fitill a distinct kingdom; though a 
dependent subordinate kingdom*. It was only entitled the 
dominion or lordslnp of Ireland ^y and the king's style was no 
t 100 ] other than dominm Hibefniae^ lord of Ireland, till tlie thirty- 
third year of king Henry the eighth; when he assumed 
the tide of king, which is recognized by act of parliament 
^5 Hen. VI I L c#3. But^ as Scotland and England are now 
one and the same kingdom, and yet differ in iheir municipal 
laws : so England and Ireland are, on tlie other hand, dis- 
tinct kingdoms, and yet iti general agree in Uieir laws* The 
Inhabitants of Ireland are, for the most part, descended fi*om 
the English, who planted it as a kind of colony, after tJie 
conquest of it by king Henry tlie second ; and the laws of 
England were then received and sworn to by the Irish 

' lUlc Hbl, C, LpIS3. J Sid,3«-i, * Cnu Jac. S4X *2 RtitL Alir. :J3*^, 

(C) The citfte referred to in Burrow, i» ihut of the A7m^ v. (hwk^ which 
is excc<HUtigly worth rc»din|!. The judguicnt of Loril Mansfield iJixs not 
inereJy ilet-ide the |>oints stated in the tcxtj as rclotiog to Berwick, but it 
layi down tJic great principles, which detcnuine the prcrogiitivc juriwliction 
of the court of K. B, over the dojuniioas of tlic crown, p«rt of the retdm 
of Engtaad, but not in Engload pr^pcTi 
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nation, assemble at the council of Lismore K And as Ire* 
land, thus conquered, planted, and governed, still continues 
in a state of dependence, it must necessacily conform to and 
be obliged by, such laws as the superior state thinks proper 
to prescribe. 




At the time of this conquest the Irish were governed bj 
what they called the Brehon law, so styled from the Irish 
name of judges, who were denominated Brehons K But 
king John in the twelfth year of his reign went into Ireland^ 
and carried over with him many able sages of the law ; and 
there by his letters patent, in right of tlie dominion of con-» 
quest, is said to have ordained and established that Ireland 
should be governed by the laws of England * : which letter^ 
patent sir Edward Coke"^ apprehends to have been there 
confirmed in parliament. But to this ordinance many of 
the Irish were averse to conform, and still stuck to their 
Brehon law : so that both Henry the third ° and Edward the 
first ^ were obliged to renew the injunction : and at length in 
a parliament holden at Kilkenny, 40 Edw. III. under Lionel 
duke of Clarence,' the then lieutenant of Ireland, the Brehon 
law was formally abolished, it being unanimously declared to 
be indeed no law, but a lewd custom crept in of later times. 
And yet, even in the reign of queen Elizabeth, the wild [ 101 ] 
natives still kept and preserved their Brehon law ; which is i 

described P to have been ** a rule of right unwritten, but 
" delivered by tradition fix)m one to another, in which often* 
*< times there appeared great shew of equity in determining 
** the right between party and party, but in many things 
** repugnant quite both to God's laws] and man's." The 
latter part of this character alone is ascribed to it, by the 
laws before cited of Edward the first and his grandson. 

But as Ireland was a distinct dominion, and had parlia* 
ments of its own, it is to be observed, that though the im- 

' Pkyn. on 4 Inst. 249. Htuntur Hybemici Deo deUttahiles er- 

^ 4 Inst. 358. £dm. Spenser's state iaiunty ei omnijuri dissonantt adeo quod 

of Ireland, p. 151 3. edit. Hughes. leges censerl rum debearU ; — nobis et ant' 

*■ Vaugh. 294. 2 Pryn. Rec. 85. siko nostra saiis viieiur eapediens, eisr 

7 Rep. 23. Calvin's case. dem utendas concedere leges jtnglicanas. 

« Co. LltLUl. 3 Pryn. Rec.1218. 

" J. R, 30. I Uym. Foed. 442. p £dm. Spenser, Und. 
° A, R, 5. '—pro eo quod leges quibus 



101 OF THE COUNTUIES SUBJECT TO Introh. 

fnetnorlal customs, or common law of England^ Mere made 
the rule of justice in Ireland also^ yet no acts of the English 
parliament^ since the twelfth of king John* extended into that 
kingdom ; unless it were specially named, or included under 
general words, such as " within any of the king's dominions.'* 
And this is particularly expressed? and the reason given in 
the year books "^ i '* a tax gninted by the parliament of Eng- 
" land shall not bind those of Ireland, because they are not 
** summoned lo our parliament :" and again, ** Ireland hath 
'* a parliament of it's own^ and maketh and altereth laws; 
** our statutes do not bind them, because they do not send 
" knights to our parliament: but their persons are the 
*' king's subjects, like as the hihabitants of Calais, Oascoigne^ 
" and Guiennc, while they continued under the king^s sub- 
** jection-" The general run of laws enacted by the superior 
state, are supj^KJsed to be calculated for it's own internal govern- 
ment, and do not extend to it's distant dependent countries; 
which, bearing no part in the legislature, are not therefore in 
it's orilinary and daiiy contemplation. But, when the sove- 
reign legislative power sees it necessary to extend it's care lo 
any of it's subordinate dominions, and mentions them ex- 
pr^sly by name or includes them under general words, tiiere 
can be no doubt but then they are bound by it's laws ^ 

[ 102 ] The original metliod of passing statutes in Ireland wa^ 
nearly the same as in England, the chief governor liokliiig 
parliaments at his pleasure, which enacted such laws as they 
tlionght proper \ But an ill use being made of this liberty^ 
particularly by lord Gormanstown, deputy-lieutenant in the 
reign of Edward IV. % a set of statutes were there enacted tfi 
tlie 10 Hen. VI L (sir Edward Poynlngs being then lord dc*- 
puty, whence they are called Poynings* laws) one of which \ 
in order to restrain the power as well of the deputy as the 
Irish parliament, provides^ L That before any parliumeiil be 
iiummoned or holden, the chief governor and council of Ire- 
land shall certify to the king imder the great seal of Ireland 
the considerations and causes thereof, and the articles of the 
acts proposed to be passed therein. 2. That after the king* 
in his council of England^ shall have considered, approvetl, 

^ 20 Hell, V I , ft, 2 Ric, H L 12. ' KmL 1 Hcti. V t T . t* 23. 

' Ycir-lKwk 1 Hi-n. VIL a. 7 Bep.22. " C*p. i* iifJLpouxidvd b/ 3 «t 4 Pt>* *: 

• IMk SifttiiWi J t Uit. tt«t, :). C.&. 
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or altered the said acts or any of them, and certified them 
iutck under the great seal of England, and shall have given 
licence to sommon and hold a parliament, then the same 
shall^ be summoned and held : and therein the said acts so 
certified, and no other, shall be proposed, received, or reject- 
ed *"• But as this precluded any law from being proposed, 
but such as were pre-conceived before the parliament was in 
being, which occasioned many inconveniences, and made fire- 
quent dissolutions necessary, it was provided by the statute of 
Philip and Mary before cited, that any new propositions 
might be certified to England in the usual forms, even after 
the summons and during the session of parliament. By this 
means however there was nothing left to the parliament in 
Lreland, but a bare negative or power of rejecting, not of 
proposing or altering any law. But the usage now is, that 
bills are often framed in either house, under the denomina- 
tion of ** hesrds for a bill br bills :" aiid in that shape they . 
are ofiered to the consideration of the lord lieutenant and privy 
council : who upon such parliamentary intimation, or other- 
wise upon the application of private persons, receive and 
transmit such heads, or reject them without any transmission, 
to England^' And with regard to Poynings' law in parti? 
cular, it cannot be repealed or suspended, unless the bill for 
that purpose, before it be certified in England, be approved f 103 1 
by both the^houses \ 

. But the Irish nation, being excluded from the benefit of 
the English statutes, were deprived of many good and pror 
fitable laws, made for the improvement of the common law ; 
and, the measure of justice in both kingdoms becoming 
thence no longer uniform, it was therefore enacted, by an- 
other of Poynings* laws ^, that all acts of parliament, before 
made in England, should be of force within the realm of 
Ireland*. But^ by the same rule, that no laws made in Eng- 
land, between king John's time and Pojmings' law, were then 
binding in Ireland, it follows that no acts of the English par- 
liament made since the 10 Hen. VII. do now bind the people 
of Ireland, unless specially named or included under general 
words *. And on the other hand it is equally clear, that 

;' 4 Inst. S53. ^ « 4 Inst. 351 . 

* Irish Stat. 11 EUi, stat. 3. c.38. « 13 Rep.112. 

* cap. 22. 
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where Iiieliincl js pnrticylarly namecl, or is included under ge- 
nerail vortls, they ai"e bound by such acts of parliament. For 
III is follows from the very nature and constitution of a ile- 
[)cndent^tate: dependence iK^itig very little clscj but an ob- 
lignlion to conform to tlie wUl or law of that superior person 
or statej upon which tlic inferior depends. The uriginal and 
true ground of this superiority in tiie present case, is what 
we usually call, though somewhat improperlyj the right of 
confjuest; a right aHowcd by t!je law of nations^ if not by 
that of nature: bxH which in reason and civil policy cnit 
mean nothing more, than that in ortler to put an end to 
liostililies, a compact is either expressly or tacitly made be- 
tween the conqueror and the couquereil, thai if tliey will 
acknowledge the victor for their master^ he will treat them 
for the future as suljjects, and not as enemies **, 

But tills state of dependence being almost forgotten j' and 
Tcndy to be disputeil by the Irish nation, it became necessary 
some years ago to declare how that mutter really stood : and 
therefore by stat, 6 Geo*L c.5, it is declared, that the king- 
dom of Ireland ought to be sul)onliuate to, and dependent 
[ lOi 2 ypon, the imperial crown of Great Britain, as being insqia- 
rably united thereto ; and tliat tlie king's n>aje«ty, with the 
consent of the lords and commons of Great Britain in parlia- 
ment^ hath ix>w er to make laws to bind the people of Ireland, 

Thus we see how extensively the laws of Ireland commu- 
nicate with those of England ; and iudeeil such conmnmi- 
cntJon is highly necessary, as the ultimate resort from the 
courts of justice in Ireland is> as in Wales, to tliose in Eng- 
land : a writ of error (in the nature of an appeal) lying from 
tlic kiiig^s bench in Ireland to the king's bench in England % 
ns the appe^il from the chancery in li eland lies imme<liately 
to the house of lords here ; it being expressly declaredj by 
tht; same statute, 6Geo,L c^5* that the peers of Ireland 
have no jurisdiction to affirm i>r reverse any judgments or 
decn*es whaU^oevei. The propritily and even necessity, in 

*" PmIT* L* of N^Tiiu U. S4* (T) iiitiiled fikvrtti^ ^ c#*irf*, t. §fini it 

^ Thii vriiftlnr in iSm» tim« ot Hmk, ny. 
V t ] [ . ; HK ■!>!»««» hy dtii indent tpool» 

(7> PuHcaduir lllef1^1y rdm to UroHut de jmt BM H Fsm^ 
1.3. r.i. 
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all inferior dominions, of this constitution, ** that', though 
** justice be in general administered by courts of tbeir own, 
** yet that the appeal in the last resort ought to be to the 
*' courts of the superior state," is founded upon the^e two 
reasons. 1. Because otherwise the law, appointed or per* 
mitted to such inferior dominion, might be insensibly changed 
within itself, without the assent of the superior. 2. Because 
otherwise judgments might be given to the disadvantage or 
diminution of the superiority ; or to make the dependence to 
be only of the person of the king, and not of the crown of 
England ^ (8) 

« Vaugh. 409. 

(8) The 29G.3. C53;. rep^ed the 6G.1. c.5., and the 23G..5. c.28. 
declared the exclusive right of the Irish parliament, and Irish courts in all 
matters of legislation and judicature for Ireland. But all tlicse statutes 
have become matter of liistpry only by the union of the two kingdoms, 
which took place in January, 1 801 . The 59 & 40 G. 8, c. 67. intituled, ^ An 
act lor the union ef Great Britain and Ireland,** contains the articles of the 
union, the principal of which are, 

l.That on the first day of January, 1801, and for ever after, the kingdoms 
of Great Britain and Ireland shall be united into one kingdom, by the name 
of the united kingdom of Great Britain and Ireland. 

2. That the succession to the imperial crown of the said united king- 
join iball continue limited in the same manner as the succesdon to the 
crown of the two kingdoms was before settled, and according to the terms 
of the union between England and Scotland. 

3. That the united kingdom shall be represented in one and the same 
parliament, to be'called *• The Parliament of the United Kingdom of Great 
Britain and Ireland." 

4. That four lords spiritual, by rotation of sessions, and twenty-eight 
lords temporal of Ireland, elected for life by the peers of Ireland, shall 
sit and vote on the part of Ireland in the house of lords ; and 100 com- 
moner)), (two for each county, two for Dublin and Cork each ; one for thd 
university of Trinity Ck>ll^e, and one for each of the thirty-one most con- 
siderable cities, towns, and boroughs,) be the number to sit and vote on the 
part of Ireland in the house of commons of the united kingdom. 

5. That the churches of England and Ireland, as now by law established; 
be united into one protestant episcopal church, to be called the united 
church of England and Ireland ; that the doctrine, worship, discipline, and 
government pf the said united church shall be, and remain the same at al- 
ready established for the church of England ; and that it's continuance as 
the established church of England and Ireland, shall be an essential and 
fumlamental part of the union, and that the church of Scotland shall con-* 
tinue as establuhed by law, and the Scotch union. 

6. That the subjects of GKreat Britain and Ireland, shall be on the same 
footing in respect of. trade and jiavigatton, in^all ports and places in the' 

united- 
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WiTif regard to the other adjacent inlands which are sub- 
ject to the crown t*f Great. Britaiuj some of them (as the isle 
[ 106 ] of Wightj of Portland, of Thanet, &c.) are comprized 
within some neighbouring county, and are therefore to be 
looked upon as annexed to the mother island, and part of the 
kingdom of ICnglaiuh But tliere are others which require a 
more particular consideration, 

AnDj first, the isle of Man is a distinct territory from Eng-* 
land, ajid is not governed by our laws ; neither doth any act 
of parliament extend to it, tmless it be particularly named 
therein ; and then an act of parliament is binding there *. It 
was formerly a subordinate feudatory kingdom, subject to the 
kings of Norway; then to king John and Henry III, of Eng- 
land; afterward to the kings of Scotland; and then again to 
the crown of England : and at length we fmd king Henry I V^ 
claiming tlie island by right of conquest, and disposing of it 
to the earl of Northumberland ; upon whose attainder it was 
granted (by the name of the lordship of Man) to sir John 
de Stanley by letters patent 7Heni7lV^ In his lineal de- 
scendants it continued for eight generationsj till tlie death of 
Ferdinando earl of Derby, jLD^ 1594-: when a controversy 
arose concerning the inheritance thereof, betv7een his daugh- 
ters and William his surviving brotlier ; upon wliich, and ji 
doubt that was started concerning die validity of the original 
patent ^ the island was seized into the queen's hands, and 
afterwards various grants were made of it by king James the 
first ; all which being expired or surrendered, it was granted 
fresh in 7 Jac, I* to William earl of Derby, and the lieirs 
male of his body, with remainder to his heirs general ; which 

f 4 In»i. 2a4. -2 And. 116. « Cwnaen, EUi, A. DA $94, 

' Seld«n,iJt. bon. I, 3. 

united kiiigdoni and icV ckpendencied, and in all trtrmttes mude by hh 
majesty with foreign powers. 

a. Thfit the hv^i^ tind uoiirta of the rcspcctbc kingdoms shall remain a« 
by Ittw CTtablUhcd, Hibjeirt to tlie rcgukiioris of piirlUujcnt from tiiiit* to 
time, provided, however, thftt all wriis of error and appcttU which might 
httvc been decided in the res^^Hxtive Kouset of lord* or ihe two kingdoms, 
ihall be dceided lit the house of brds of the united kingtloint and provided 
atso that there shall be on instance eourt of udmiitihy m Trehuid^ the ap- 
peal from which thai I bo to hii mnjesty^ft delegates in the Irish court of 
chan^'ery, and thm ftU eating bw» contrary to thete articlei sbull be rt- 
repcaled. 
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grant was the next year confirmed by act of parliament, witli 
a restraint of the power of alienation by the said earl and his 
issue male. On the death of James earl of Derby, A. Dm 
1735, the male line of earl William failing, the duke of 
AthoU succeeded to the island as heir genexial by a female [ 107 j 
branch. In the m^n time, though the title of king had 
long been disused, the earls of Derby, as lord of Man, had 
maintained a sort of royal authority therein ; by assenting or 
dissenting to laws, and exercising an appellate jurisdiction. 
Yel^ though no English writ, or process from the couits of 
Westminster, was of any authority in Man, an appeal lay 
from a decree of the lord of the island to the king of Great 
Britain In council ^. But the distinct jurisdiction of this little 
subordinate royalty being found inconvenient for the purposes 
of public justice, and for the revenue, (it affording a com- 
modious asylum for debtors, outlaws, and smugglers,) autho- 
rity was given to the treasury by statute 12 Geo. L c*28. to 
purchase the interest of the then proprietors for the use of the 
crown : which purchase was at length completisd in the year 
1765, iand confirmed by statutes 5 George IIL c.26. and 39^ 
whereby 4be whole island and all its dependencies so 
granted as aforesaid, (except the landed prc^rty of the 
Atholl family, their man^ial rights and emoluments, and 
the patronage of the biahoprick* and other ecclesiastical 
benefices,) are unalienably vested in the crown, and sub- 
jected to the regulations of the British excise and oistoms (9). 

The islands of Jersey, Guernsey, Sark, Alderney, and 
their aippendages, were parcel of the duchy of Normandy, 
and were united to the crown of England by the first princes 
of the Norman line. They are governed by their own laws, 
which are for the most part the ducal customs of Normandy, 
being collected in an antient bodk of very great authority, 
entitled, le grand caustumier. The king's writ, or process 
from the courts of Westminster, is there of no force ; but 

** 1 P.Wms.S29. the province of Canterbury, but an- 

* The bishoprick of Main or Sodor, nexed to that of York, by statute 33 
<tt Sodor and Man, was fionnerly within Hen. VII I. c. 3 1 . 

(9) As neither these acts, nor a subsequent one, (the 45G.9. c. 193.) for 
grantiDg an additional compensation to the Duke of AthoII, at all inter- 
fered with the private laws or general immunities of the island, except as 
rc^garded the revenoe laws^ it still remains as commodious an asylum for 
cSebtora and outlaws aft'bcfore. 
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hi<i coninitssion is. Tliey are not bound by comnion nets of 
iMir parliiiments» unless partlciilnrly nainefl ^ All caases 
ari* oHginiilly determinetl by Uielr own officers, tlie bnilifts 
iintl jurats or tlic islands; but an aji|>enl ties from them to 
the king ill council, in the Jast resort, (10) 

t 108 ] Besides these adjacent islands, our more distant plant- 
J ations ill America and elsewhere^ are also in some respccls 
subject to the Enghsh Inws. Plantations or colonies, in dis- 
tant couiitricfi, are either such where the liincls are claimed 
by right of occupancy oidyj by finding them tiesart and 
imcultivatedf and pctJpiing theni from the mother-country; 
or where, when already cultivated, they have been either 
^Liietl by canijuest, or ceded to us by treaties. And botii 
these riglits are foundetl upon the law of nature, or at least 
ujxjn tliat of nations. But there is a diflPerence l>etweeu tliese 
two species of colonies, witli re^jiect to the laws by vvliich 
they are bound. For it hath been held *, tliat if an uninha- 
bited country be discovered and planted by English subjects, 
all the English laws then in being, which are the birth-right 
of every subject % are immediately there in force. Rut 
this must be understood with very many and very great 
restrictions. Such colonists carry with them only so much 
of the English law, as is applicable to their own situation 
and the condition of an infant colony; such, for instance, as 
the general rules of inheritance, and of protection from per- 
sonal injuries. The artificial refinements and distinctions in* 
cident to the [>ropcrty of a great and commercial [K'ople, Uie 
laws of police and revenue, (such especially as are inforced 



(10) The prerogative writs of the court of kind's litnch, (which ore so 
cdHcd, because they are sup|>osc(l to hmc on the part of the king^) such tut 
jiiamlamuii, prohRntiorii &c. may isituc to every tlominioLi of the crown of' 
EngtAnd. The tUstioctioii is Iwtwecn a foreign iJominion, i^hidi belongs to 
a prince suceeetling to the ihroiic of England, such ns Hanover; and n ter- 
rttorj^ which by con*iuc^t or any other mode, u annexed to the crown of 
Eii«[lan(l. Sec It. v. Cowlcj 'jOurr.B5S. 

AcL'ijrdinif to thk iLi^tLui:tion the prerogative writs wouhl not have run 
intfi thmt isliind* as parcel of the duchy of Normandy. The fiict h, l 
Ijelicve, thiit they were dnaUy cedcil to the crown of England under the ge- 
neral word* of the &ixth iind eleventh articles of the peace of Bretignt, 
34E»3* A.pJSeo,, which gave lo the king of Rnglind all the French inlauda 
which he then held, in full and absolute sovereignty. Rym. vi. p. ITS* 
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by penalties^) the mode of maintenance for the established 
clergy, the jurisdiction of spiritual courts, and a multitude 
of other provisions, are neither necessary nor convenient fot 
them, and therefore iu*e not in force. What shall be ad- 
mitted and what rejected, at what tjmes, and under what 
restrictions, must, in case of dispute, be decided in the first 
instance by their own provincial judicature, subject to the re- 
vision and control of the king in codncil : the whole of their 
constitution being also liable to be new-modelled and reform- 
edl by thet general superintending power of the I^islature in 
Ibe .niQther-country. But. in conquered or ceded countries^ 
that We alreiady laws of their own, the king may indeed alter 
eapA change those laws; but, till he does actually change 
them the. ahti^t laws of the* country remain, unless such as 
are against tfa^ law of God, as in the cas^ of an infidel coun- 
try ". Ovtr Aoiericiin plantations are principally of this latter [ 109 ] 
9ort, being obGabned in. the last century either by right of con- 
quest and ilriviogi'Qat Jthe natives (with what natural justice 
1 shall not at present inquire), or by treaties. And therefore 
the common law/tif . England, as such, has no allowance or 
oilthority there; tliey' being no part of the i^other-country,. 
but, distinct (though dependent) dominions. They are sul>- 
ject, however, to the control of the parliament ; diough (like 
Ireland, Man, and the f est) not boimd by any acts, of par- 
liament, unless particularly named. . 

With respect to their interior polity, our colonies are pro-: 
perly of three sorts. 1. Provincial establishments, the con- 
stitutions of which depend on the respective commissions 
issued by the crown to the governors, and the instrUctioils 
which usually accompany those commissions ; under the au- 
tliority of which, provincial assemblies are constitute, with 
the power of making local ordinances, not repugnant to the 
laws of England. 2. Proprietary governments granted out 
by the crown to individuals, in the nature of feudatory prin- 
cipalities, with all the inferior regalities, and subordinate 
powers of legislation, which formerly belonged to the owners 
of counties palatine : yet still with these express conditibns^ 
that tlie ends for which the grant was made be substantially 

"7 Rep. 17. Calvin's case. Sliow.Parl.C.31. 
VOL. I. I 
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pursued, and that nothing be attempted which may derogate 
from the sovereigtity of the mother-country. S. Charter 
governments, in the nature of civil corporations, with the power 
of making bye-laws for their own interior regulation, not 
ocmtrary to the laws of England; and with such rights and 
authorities as are specially given them in their several charters 
of incorporation. The form of government in most of them 
is borrowed from that of England. They have a governor 
named by the king, (or in some proprietary colonies by the 
proprietor,) who is his representative or deputy. They have 
courts of justice of their own^ from whose dedsions an appeal 
U^ to the king and council here in England. Itieir general 
assemblies, which are their house of commons, together with 
[110] their council of state, being their upper house, with the con- 
currence of the king, or his rq>resentadve the governor, make 
laws suited to their own emergencies. But it is particularly 
declared by statute 7 & 8 W. IIH c.22 [s. 9.] that all laws, 
bye-laws, usages, and customs, which shall be in practice in 
any of the plantations, rqiugnant to any law made or to be 
made in this kingdom relative to the said plantation, shall be 
utterly void and of none effect. And, because several of the 
colonies had claimed the sole and exclusive right of iiiqx>8lng 
taxes upon themselves, the statute 6 Geo. III. clS. expressly 
declares, that all his majesty's colonies and plantations in 
America have been, are, and of right ought to be, subor- 
dinate to and dependent upon the imperial crown and parlia- 
ment of Great Britain ; who have full power and authority to 
make laws and statutes of sufficient validity to bind the colonies 
and people of America, subjects of the crown of Great Britain, 
in all cases whatsoever. And - this authority has been since 
very forcibly exemplified, and carried into act, by the statute 
7 Geo. III. C.59. for suspending the legislation of New- York ; 
and by several subsequent statutes (9). 

- (d) It. il^lMtfdly necessary to state that the American colonies, who had 
united to the number of thirteen stales, in their opposition to the nx>ther 
country, succeeded in establishii^ their independence^ and were recognized 
as a separate independent state by a treaty of peace, executed on the 3d of 
September, 1783. 

This country, however, still retains provinces in North America, and in 
other parte of , the globe, to which the reasoning of the text applies. The 
territories of the Bast India Company can hardly be said in principle to 

' stand 
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Trcsb are thie several parts of the dominions of the crown 
of Oreat Britain, in which the municipal laws of England are 
not of force or authority, merely as the municipal laws of Eng* 
land. Most of them have probably copied the spirit of their 
own law firom this original ; but then it receives its obligation, 
and anthoritotive force, from being the law of the country. 

' A9 to any foreign dominions which may belong to the per- L' H 1 ] 
son of the king by hereditary descent, by purchase or other 
acquisition, as the territory of Hanover, and his majesty's 
other property in Germany ; as these do not in any wi^ ap^ 
pertain to the crown of these' kingdoms, they are entirely 
unconnected with the laws of England, and do not coinmiini* 
cate with this nation in any respect whatsoever. The fSng- 
liih l^pslature had wisely remarked the inconveniences that 
had formerly resulted fitmi dominions on the continent of 
Europe ; from the Norman territoiy which William the con- 
queror brought with him, and held in conjunction with the 
English throne ; and from Anjou, and it's appendages, which 
Mi to Henry the second by hereditary descent. They had 
seen the nation engaged for near four hundred years together 
in ruinous wars for defence of these foreign dominions; till, 
happily for this country, they were lost under the reign of 
Henry the Sixth. (10) They observed that, from that time, 
the maritime interests of England were better understood and 
more closely pursued : that, in consequence of this attention, 
the nation, as soon as she had rested from her civil wars, 
began at this period to flourish all at once ; and became much 
more considerable in Europe than when her princes were pos- 
sessed of a larger territory, and her counsels distracted by 

stand on a Cerent footing : they arc under the sovereignty of the Crown 
of the United Kingdom, but the possession, revenues, and government of 
tliem are granted to the Company until the 10th of April 1851 absolutdy, 
and ailerwank imtil three years' notice be given by parliament, and a certnn 
debtduefrom the public to the Company be paid. Th^ are granted, how« 
ever, subject to such lunitation and controul as had been provided by the 
kpsbiture before, or was provided by the 53 Geo. IIL c. 1 SS.^ the hut statute 
by which the charter of the Company was renewed. 

(10) Calais was retained till the 5th year of Qneen Mary, when it was lost 
by the supine mattention of the queen's government, to the great mortifi- 
cation of the nation. 

I 2 
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fiyreign interests. This experience and these considerations 
gave birth to a conditional clause in the act ° of ' settlement^ 
which vested the crown in his present majesty's illnstrioiis 
bouse, ^^ that in case the crown and imperial dignity of this 
. *^ realm shall hereafter come to any person not being a native 
<< of this kingdom of England, thb nation shall not be obliged 
*' to engage in any war for the defence of any dominions or 
; << territories which do nbt belong to the crown of England, 
^* without consent of parliament." 

We come now to consider the kingdom of England inpar<- 
ticular, the direct and immediate subject of those laws, con- 
cerning which we are to treat in the ensuing commentaries^ 
And this comprehends not only Wales and Berwick, of which 
enough has been already said, but also part of the sea. The 
main or high seas are part of the realm of England, for thereon 
[ 112 ] our courts of admiralty have jurisdiction, as will be shewn 
hereafter; but they are not subject to the common .law^ 
This main sea b^ns at the low- water-mark. B|it between 
the highrwater-inark and the low-water-mark, where the sea 
ebbs and flows, the common law and the admiralty have 
divisum tmperium, and alternate jurisdiction; one upon the 
water, when it is full sea : and the other upon land, when it is 
an ebb \ 

The territory of England is liable to two divisions : the one 
ecclesiastical, the other civil. 

1. The ecclesiastical division is, primarily, into two pro- 
vinces those of Canterbury and York. A province is the 
circuit of an archbishop's jurisdiction. Each province con- 
tains divers dioceses, or sees of suffragan bishops ; whereof 
Canterbury includes twenty one, and York three : besides the 
bishopric of the isle of Man, which was annexed to the pro-^ 
vince of York by king Heaty VIII. Every diocese is divided 
into aixhdeaconries, whereof there arc sixty in all ; each arch- 
deaconry into rural deaneries, which are the circuit of the 
archdeacon's and rural dean's jurisdiction, of whom hereafter ; 
and every, deanery is divided into parishes/. 

•8ut.l9&lsWm:iII. C.9. «» Finch. L. 78. ' 

P Co. LiM. 860. r Co. Lift. 94. 
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- A Parish is that circuit of ground wKich is comniitted to 
tlie diarge of one porsoDy or vicar, or other minister having' 
onre of souls therein* These districts are computed to be near 
ten thousand m number '. How antient the division of parishes^ 
is, may at present be difficult to ascertain : for it seems to be 
agreed on all hands, that in the early ages of Christianity im 
this island, parishes were unknowd, or at least signified the 
same that a diocese does now. Tliere was then no appropria-^ 
Uon of ecclesiastical dues to any particular church ; but every 
man was at liberty to contribute his tithes to whatever priest 
or church he pleased, provided only that he did it to some; 
or if he made no special appointment or appropriation thereof, 
diey were paid into the hands of the bbhop, whose duty it was ^ . : I " 
to cUstribute them among the clergy, and for other pious pur- [118] 
poses, according to his own discretion t. ' e ■ 

^ Mr. Camden ^ says, England was divided into parishes by 
turchbishop Honorius about the year 630. Sir Henry Hobart "^ 
lays it down, that parishes were first erected by the council 
of Lateran, which was held A, D. 1179. Each widely dif-^ 
fering from the other, and both of them perhaps firom the 
truth ; which will prcdbably be found in the medium between' 
the two extremes. For Mr. Selden has clearly shewn *, that 
the clergy lived in common without any division of parishes- 
long after the time mentioned by Camden. And it appears- 
irom the Saxon laws, that parishes were in being long before 
die date of that council of Lateran, to which they are ascribed 
by Hobart. 

We find the distinction of parishes, nay even of mother- 
churches, so early as in the laws of king Edgar, about the 
year 970. Before that time the consecration of tithes was in 
general arbitrary s that is, every man paid his own (as was 
before observed) to what church or parish he pleased. But 
this being liable to be attended with either fi*aud, or at least 
caprice, in the persons paying; and with either jealousies or 
mean compliances in such as were competitors for receiving 

^QBm^etCs Britannia. ^ In \i\% Britannia, 

» Seld. of Tith. 9. 4. 2 Inst, 646. ^ Hob. 296. 

Hob. 296. " Of Tithes, c. 9." -* 
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tbem; it iras now ordered by the law of king EdgtOF^th^ 
^ denturomnes decimaeprimariaetccietUie ad^utmparoehimper* 
^ tinei.'' However, if any thane, or great lord, had a churchy 
within his own demesnes, distinct irom the motber-dHurcb, 
IB the nature of a private chi^l, then, provided siich chwrch 
had a coemetery or consecrated place of burial belongii^ to 
* it, he mi^t allot one-third of his tithes for the maintenance 
of the officiating minister : but, if it had no ccemetery, the 
diaiie must himself have maintained bis diaplain by some other 
means ; for in such case all his tithes were oidained to be paid 
to the primariae ecdesiae or mother-church *• 

r 114 } This proves that the kingdom was then generally divided 
i^to parishes ; which division happened probably not all at 
once, but by degrees* For it seems pret^ clear and certain^ 
that the boundaries of parishes were originally ascertained by 
those of a manor or manors : since it very seldom haf^ens that 
a manor extends itself over more parishes than one, though 
tfiere are often many manors in one parish. The lords, as 
diristianity spread itself, began to build diurches upon their 
own demesnes, or wastes, to accommodate their tenants in one 
or two adjoining lordships ; and, in order to have divine ser- 
vice regularly performed therein, obliged all their tenants to 
appropriate their tithes to the maintenance of the one officiating 
minister, instead of leaving them at liberty to distribute them 
amcmg the clergy of the diocese in general ; and this tract of 
land, the tithes whereof were so appropriated, formed a distinct 
parish. Which will well enough account for the frequent 
intermixture of parishes one with another. For if a lord had 
a parcel of land detached from the main of his estate, but not 
sufficient to form a parish of itself, it was natural for him to 
endow his newly erected church with the tithes of those dis- 
jointed lands ; especially if no church was then built in any 
lordship adjoining to those out-lying parcels. 

Thus parishes were gradually formed, and parish chuixhes 
endowed with the tithes that arose within the circuit assigned. 
But some lands, either because they were in the hands of 
irreligious and careless owners, or were situate in forests and 

r add. of^Titb, cK » /Wrf. c.2. Sm also the Uws ofkiiig 

Canute, c n . about tlic year lOSO. 
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desart pkoes, or for other now unsearchable reasons, ware 
never united to any parish, and therefore continue to this day 
extraparochial ; and their tithes are now by immemorial cus- 
tom payable to the king instead of the bbhop, in trust and 
confidence that he will distribute them for the general good 
of the church * : yet extraparochial wastes and marsh-luids, 
when improved and drained, are by the statute 17Geo.IL 
c«d7. to be assessed to all parochial rates in the parish next 
adjoining. And thus much for the ecclesiastical division of 
this kingdom* (11) 

2. The civil division of the territory of England is into [ 115 3 
counties, of those counticfs into hundreds, of those hundreds 
into tithings or towns. Which division, as it now stands, 
seems to owe its original to king Alfred : who, to prevent the 
rapines and disorders which formerly prevailed in the realm, 
instituted tithings; so called from the Saxon, because ten 
freeholders with their families composed one. These all dwelt 
together, and were sureties or free pledges to the king for the 
good behaviour of each other ; and if any offence was com- 
mitted in their district, they were bound to have the offender 
forthcoming^. And therefore antiently no man was sut 
fered to abide in England above forty days, unless he were 
enrolled in some tithing or decennary ^. One of the principal, 
inhabitants of the tithing is annually appointed to preside over 
the rest, being called the tithing man, the headborough, 
(words which speak their own etymology,) and in some coun- 

• S lut. 647. 3 Rep. 44. Gro. ** nentur.-^fuaehoemodofebatfdcmoei 

£lia. 512. « guod de omnibus vUtu ItUius regni tub 

** Fl€i»l. 47. This Che Uws of king " decennaU fdgussione debebarU eue 

Edward the confeMor^ c. 20. very jusUj '■' aftntverct, jv." ^ 

ioUt]cd> ** mrnma ei maxima tecfiritasp * Mirr* c.l. § 3. 
** per quam omnet staiuJirmUtimo nuU» ^ 

(11) Though from the preamble of the statute it might be inferred that 
the legislature intended to make drained extra-parochial lands rateable in 
the parish next adjoining, yet the enacting part embraces in its terms only 
lands, respecting which there is a dispute or uncertainty in what parish they 
lie, and ought to be rated. It may be a question, therefore, whether it ap- 
plies to such\mds if dearly extra-parochial, especially as there is no pro- 
vision in the statute for relieving or settling the poor in such districts. 
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tries the bonholder, or borough's eakler, being supposed the 
dkcreetest man in the borough, town, or tithing'. (12) 

^FUidi.L.8.- 



\{IS) It it quertionable whether this division of Ei^Iand is properly attri- 
Datable to Alfred, whose real senrioes to his country were so great, that it 
is no wonder, if many things obscure in their origin mte fiilsely ascribed to' 
faim. Counties or shires, goremed by aldennen and shire-reeves, may be 
tn^Ded to an age prior to that of Alfred ; hundreds are so very unequal in. 
siie, that it seems diflBcult to suppose them formed at any one time, or upon 
any one principle; and though there may have been some subcKvision of 
hundreds in the time of Alfred, or made by him, yet as the peculiar systems 
of tithiags, and firaokpledges, were probably contempdraneous; the UUer 
being that which gives a prindple and object to the toimar, if should seem* 
that tithings roust have been later than his time, because it can be shewn, 
t^ it was not till much later that the syitein of frankpledges took a settled 
i(»rnA and consistency. ' - 

* The system of frankpledges bat been very well deduced and described by 
Mr.Hallam— it b laid down somewhat too alisolutely in the text, that the 
fvee pledges were bound to have the oflender forth<^x>ming. The law of the. 
Confessor cited in the margin, stat^ the whole matter shortly and yet fully. 
Abm which it appears that if a delinquent fled, the tithing had thirty-one 
days to pursue and produce him, during which time if he were found, he 
sblfered in pnrse or person for hi» offence. If not, the head of the tithing 
(finborges heofod) was to take two of the mo«t respectable members, aad^ 
the heads of the three neighbouring tithings with two of the most resptet" 
able members of each, and these twelve, in the nature«>f compurgators, 
were to clear the tithing, if possible, from all participation in the crime or 
flight of the ddinqucnt. If they ftnled in this, then the compensation was 
tp be paid first out of the goods of the delinquent, and on fiulure of them 
1^ the tithing at large. And when this was done, the three represenUtives 
of the tithing were still bound to swear that they would bring the oflender 
to justice whenever they could, or disclose his retreat when they should 
discover it. 

It is remarkable that with this law of frankpledge under their observation 
intituled Friborgcs, and translated frankplcflges, our legal antiquarians 
should ever have been under any difficulty as to the derivation of the word 
borough. In the laws of Canute, c.28. it Is said that each master of a 
fiunily is to havehis domestic servants under his own bail, pledge, or respon- 
sibility ; the expression is " his hired men on his agenum borge," mpropnA 
Jide^uuione, Meyer observes that biifgc in German, and boi^ in Dutch, 
now signify a pledge or bail. It can hardly be doubted, therefore, that a 
friborgh, free borough, or borough, raejint merely that assemblage of inha- 
bitanu in one vill, mutually responsible at the snme court for each other's 
good conduct. See Hallam Midd. Ages, ch. viii. p.i. Me}^, vol.L 
pp. 131. 138. Merewether's W. Looc case, p. T2. 
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TiTHLNOSy ton^fiis, or vills, are of the same significatioH iii 
law; and are said to have' had^ each of tbem, originally « 
church and cddmition of divine service, sacraments, and 
burials': though that seems to be rather an ecclesiastical, 
than a civil distinction. The Word tcwn or vill is indeed, by 
the alteration of timei and language, now become a genericat 
term, comprehending under it the severar species of cities, 
boroDghs, and common towns. A city is a town incorporated^ 
whidrisor hath been the see of a bishop: and though the' 
bishoprickibe dissolved, as at Westminster, yet still it r^ 
moineth a city / (1&) A borough is now understood to be tf^ 
town, either corporate or not, that sendeth burgesses to par- 
liament*. . Other towns there are, to the number, sir Edward 
Coke saysS of SSO^ which are neither cities nor boroughs ^ 
some of which have the privileges of maricets, and others not^ 
but both are equally towiis in law. To several of these town» [116 3 
there are small appendages belonging, called hamlets, which 
are taken noUce of in tl^e statute of Exeter ^ which make» 
frecjaent mention of entire vills, demi-vills, and hamlets. En-* 
tire vills sir Henry Spelman ^ conjectures to have consisted 
of ten freemen or frank-pledges, d^ni-vills of five, and ham>^ 
lets of less tiian five. These little collections of houses are 
sometimes under, the same administration as the town itself^ 
someumes governed by separate officers ; in which last case 
they are, to some purposes in law, looked upon as distinct L '• 2 
townships. These towns, as was before hinted, contained 
each originally but one parish, and one tithing ; though many 

* II)ist.ll5. ^ Co. Utt. lie. 

. f Co. Litt. 109. »14Edw.I. 

* LiiL § 164. k 010W.S74. 

? (15) It IS ctmoin that the n^me of Westminster ^dkl not sugg^t to the 
author a doubt of theacc^rra^ of hi« definition of a dty, because it is not 
incorporate, nor did it become a city by being the see of a bishop, being 
expressly so created by the letters patent of Henry the VIII., by which it 
was also erected into a bishoprick. The fact is, that every city Jn England 
Is or has been the see of a bishop, but it is not true that every place which 
has been the see of a biih(^,i9 or was a city. The coincidence bet^ireenoaf 
present cities and the sees of existing or dissolved bishopricks, may be ac- 
counted for by the decree. which Ingulphus mentions as made by a eouocil 
held in England, in ro72/5y which bishops' sees were transferred from towns 
to cities. See 1 Woodd. Lect. 302. Hargrave'b notes, 1 23, 1^4. to Co. Litt. 
lOD. b. ; • 
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of them iiow, by the increase of inhabitJints, nre divided into 
several parishes and tithings ; and, sometimes, where there is 
but one parish there are two or more vills or tithings. 

As ten families of freeholders made up a town or tithing, 
so ten tithing^ composed a superior division, called a hundred, 
as consisting of ten times ten families. The himdretl is go- 
verned by an high constable or liaiiifT, and formerly there 
wa^ regularly held in it the liundred court for the trial of 
causes, diough now fallen into disuse. In some of the more 
nortliern counties these hundreds are called wapentakes K 

Tub subdivision of hundreds into titbings seems to bo 
most peculiarly the invention of Alfred; the institution of 
hundreds themselves he rather introduced than invented. 
For they seem to have obtained in Denmark "" ■ and we find * 
that in France a regulation of this sort was made about two 
hundred years before ; set on foot by Clotharius and Childe- 
bert, with a view of obliging each district to answer for the 
robberies committed in its own division. These division!^ 
were, in that country^ as well military as civil ; and each con- 
tained a hundred freemen, who were subject to an officer 
called the cenienarius; a number of which cenienarii were 
themselves subject to a superior officer called the cx)unt or 
comes ^^ And mdeed something like this institution of hun- 
dreds may be traced back as far as the antient Germans, from 
whom were derived both the Franks who became masters of 
Gaul, and the Saxons who settled in England : for both the 
thing and the name^ as a territorial assemblage of persons, 
from which afterwards the territory itself might prob»Hbly re- 
ceive it's denomination, were well known to that warlike peo- 
ple. '• Cmitmi es singulis pagh smU idqtm ipmm inter mtos 
** lyocanitir; ei quod primo numerm fnii^ jam fiomen et honor 



An indefinite number of these hundreds make up a county 
or shire. 8bire is a Saxon word signifying a divbion ; hut a 
county, camiiatus, is plainly derived from comn^ the count of 
the Franks; that Is, the carl, or alderman (as the Saxons 



J» Sdd. tit c^r boDour^ 2, 5, 3* 



" Monlesq. S|t, L. SO. J 7* 



1,4. THE LAWS OF ENGLAND. IIT 

ddkd him) of the shire^ to whom this govenunent of it was 
iBtnisted* This he usually exercised by his deputy, still 
called in Latin m^^omes, and in English, the sher^ ahrievey 
or sbiref-reeve^ ^gnifying the officer of the shire'; upon whom, 
by process of time» the civil administration of it is now totally 
devolTed. In some counties there is an intermediate division^ 
between the shire and the hundreds, as lathes in Kent, and 
rapes in Sussex, each of them containing about three or ibur 
hundreds apiece. These had formerly their lathe-reeves and 
rape*reeves,actii^ in subordination to the shir&-reeve. Where 
a county is divided into three of these intermediate Jurisdic^ ^ 
tions, they are called trithkigs^, which were antiently go- 
iwmed by a trithing-reeve. These trithings still subsist in 
the large county of York, where by an easy corruption they 
are dencnninated ridings ; the north, the east, and the west- 
riding. The number of counties in England and Wales have 
been diflferent at different times : at present they are forty in 
England, and twelve in Wales. 

Three of these counties, Chester, Durham, aiid Lancas- 
ter, are caUed counties palatine^ The two former are such 
by prescription, or immemorial custom ; or at least, as ok! 
as the Norman conquest *>: the latter was created by king 
Edward III. in &vour of Henry Plantagenet, first ^arl and 
then duke of Xancaster ' ; whose heiress being married to John r 1 1 8 1 
of Gant the king^s son, the franchise was greatly enlarged 
and confirmed in parliament', to honour John of Gant him- 
self, whom, on the death of his father-m-Iaw, the king had 
also created duke of .Lancaster K Counties palatine are so 
celled a palatio; because the owners thereof (the earl of Ches- 
ter, the bishop of Durham, and the duke of Lancaster,) had 
in those counties jura regalia^ as fiiUy as the king hath in bis 
palace ^ regalem patestatem in omnibuSf as Bracton expresses 
it\ They mi^t pardon treasons, murders, and felonies: 
they appointed all judges and justices of the peace ; all writs 
and indictments ran in their names, as in other counties in 
the king's : and all (fences were said to be done against their 

» XX.. Edw. cw 34. • Cart. 36 Mdw. IIL n. 9. 

•» Seld. tit. hon. 2. 5. 8. » Pai. 51 Edw. III. w. 33. Plowd. 

' Pat. 25 Edw, HI. p. I. m. 18. 215. 7Rym.lS8. 

Seld. ibid. Suidfdrd\ g«n. hist. 112. " /.3. c. 8. § 4. 
4 Inst 204. 
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peace, and not,- as m otfaisr places, cimlrapacMdoikim'regis^i 
And indeed by the antient kw, in all peculiar jurisdictions^ 
offisiices weresaid Id be done against his peace in wbose court 
they were tried : in a oourt-leet, caiUra pacem damini; in the 
ooano(B.oorp€niAm9ConirapacembiUlivarum; in the sheriff's 
court or toum, cotUra pacem vice^comitis*. These palatine 
privileges (so rimikr to the regal independent jurisdictions 
usorped by the great barons on the continent, during the 
weak and infimt state of the first feodal kingdoms in Europe') 
were in all probability originally granted to the counties of 
Chester and Duriiam^ because they bordered upon inimical 
countries, Wales and Soodand ; in- order that the' inhabitants, 
having justice administered at home, might not be obliged to go 
but of the country, and leave.it open to the enemy's incursions; 
and that the owners^ being encouraged by so large an au- 
thority, might be the more watchful in it's defence. And 
iqoon.'thia account also there were formerly two other counties 
palatine^ Pembrokeshire and Hexhamshire; the latter now 
united with Northumberland; but these were abolished by 
pin^iament, the former in 27 Hen. VIII., the latter in 14Eliz. 
And in 27 Hen.VIII., likewise, the powers before mentioned 
of owners of counties palatine were abridged; the reason, for 
[119 ] their continuance in a manner ceasing; though still all writs 
are witnessed in their names, and all forfeitures for treason by 
the common law accrue to them*. 

Of these three, the county of Durham in now the only one 
remaining in the hands of a subject. ' For the earldom of 
Chester, as Camden testifies, was united to the crown by 
Henry III., and has ever since given title to the king^s eldest 
son. And the county palatine, or duchy, of Lancaster, was 
the property of Henry Bolingbroke, the son of John of Gant, 
iit the time when he wrested the crown from king Richard II., 
and assumed the tide of Jcing Henry IV. But he was too 
][)nident to suffer this to be united to the crown ; lest, if he 
lost one, he should lose the other also. For, as Piowden * 
and sir Edward Coke^ observe, " he knew he had the duchy 
<* of Lancaster by sure and indefeasible title, but that his title 



• 4 In»L 204. 


. > 4 Inst. 205. 


■ St'hl. in Hcng. mngti* r. 12. 


•215. 


y Robirtbon, Oi.V. i. 60. 
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** to the crown wa^ not so Asstit^d ! for that after tlie decease 
^ of tliohard II.5 the right of the crown was m the heir of 
*^ Lionel dtike of Clarence, second son of Edward III. ; John 
«• of Gant, father to this Henry IV., being but the Jburih 
" son." And therefore he procured an act of parliament, inr 
the first year of his reign, ordaining that the duchy of Lan- 
caster, and all other his hereditary estates, with all their my- 
alties, atid franchises, should remain to him and his heirs fof 
ever ; Atid should remain, descend, be administered, and go^~ 
verned, in like manner as if he never had attained the rega) 
dignity ; and thus they descended to his son arid grandson, 
Henry V. and Henry VL, many new territories and privil^es 
lieing annexed to the duchy by the former*^. Henry VL 
being attainted in 1 Edw.IV., this duchy was declared in par-* 
liament to have become forfeited to the crown ^, and at the 
same time an act was made to incorporate the duchy of Lan-' 
caster, to continue the county palatine (which might otherwise 
have determined by the attainder «) and to make the same 
parcel of the duchy ; and, farther, to vest the whole in king 
Edward IV. and his heirs, kings of England, for ever ; but 
under a separate guiding and governance from the other in- [ 120 ] 
herltances of the crown. And in iHen.VIL another act 
was made, to resume *such part of the duchy lands as had 
been dismembered from it in the reign of Edwanl IV., and 
to vest the inheritance of the whole in the king and his heirs 
for ever, as amply and largely, and in like manner, form, and 
condition, separate from the crown of England and possession 
of the same, as the three Henries and Edward IV., or any of 
them, had and held the same K 

' Pari. 2 Hen. F. n. 30. 3 Hen. V. were well founded* it might have be- 

n. 1 5. come a very curious question at the time 

' 1 Ventr.l 55. of the revolution in 1688, in whom the 

* IbkUlSJ. right of the duchy remained after king 

' Some have entertained an opinion James*s abdication, and previous to the 

(Plowd. 220, 1, 2. Lamb. Archeion, attainder of the pretended prince of 

233. 4 Inst 206.) that by this act the Wales. But it is observable, that in Uie 

right of the duchy vested only in the na- same act the duchy of Cornwall is alio 

tund, and not in the potUical person of vested in king Henry VII. and his burs; 

king Henry VII., as formerly in that of which could never be intended in any 

Henry IV. ; and was descendible to his event to be separated from the inherit- 

natural heirs, independent of the succes- ance of the crown. And indeed it 

sion to the crown. And, if this notion sccm« to Iiavc been understood very early 
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Tut isle of Ely id not a ooun^ palatine, though sometimes 
ierroDeoasly called so, but only a royal franchise : the bishop 
ht^rii^ by grant of king Henry the first, Jura r^alia within 
the isle of Ely ; whereby he exercises a jurisdiction over all 
cnuses, as well criminal as dvil K 



r eotfonUe'ti whii^arei 
and towns, some with mcnne, some with less-terrkory annexed 
to them ; to which out of special grace and &vour the kings 
of England have granted the privilege to be counties of them- 
selves, and not to be comprised in any other county ; but to 
be governed by their own sheriffi and other magp»trates, so 
that no officers of the county at huge have any power to in- 
termeddle therein. Such are London, York, Bristol, Nor- 
wich, Coventry, and many others. And thus much of the 
countries subject to the laws of England. , 

after the itatute of HeturyVII., that die fore Mans to be that of tfaoee judges, 

' duchy of Lancaster was by no means who hdd (Flowd. SSI.) that notwitb- 

tfaetebymade a aeparata inheritance from standit^^ thestatnte of Hen. VIL(wkidi 

the rest of the royal patrimony ; sfaioe H was only an act of rseumptiou)llM duchy 



deecended with the crown to the half, still remained as estabHslied by the act of 
Mood in the instances of queen Mary Edward IV. ; scpamie ftom the other 



and queen Elisabeth : which it could not possessions of the srown in order and 

haTe done, as the estate of a mere duke government, but united in point of in- 

of Lancaster, in the common course of heritance. 
Icgaldescent. The better opinion there* *4lnst8S0. 
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CHAPTER THE FIRST. 
OF THE ABSOLUTE RIGHTS OF 

INDIVIDUALS. 

rpHE objects of the laws of England are so very nu- 
merous and extensive, that in order to consider them 
with any tolerable ease and perspicuity, it will be necessary 
to distribute them methodically, under proper and distinct 
heads ; avoiding as much as possible divisions too large and 
comprehensive oa the one hand, and too trifling and minute 
on the other ; both of which are equally productive of con- 
fusion. 

Now, as municipal law is a rule of civil conduct, com- [ .IM ] 
manding what is right, and prohibiting what is wrong ; or 
as Cicero* and after him our Bractoiib, have expressed it^ 
sanctiojustOjjubens hanesta etproMbens contraria ( 1 }/ it follows^ 

(1) Cicero*( words are^^wta ct a mminc Dconm tracta ratio, mpcrmu 
honettOj prohibew anUraria. 



122 THE RIGHTS Book I. 

that the primary and principal olyects of the laws are rights 
and WRONGS. In the prosecution therefore of tliese com- 
mentaries, I shall follow this very simple and obvioas divi- 
sion ; and shall in the first place consider the rights that are 
commanded, and secondly the *H)rongs that are forbidden, by 
the laws of England. 

Rights are Jiowever liable to another subdivision; being 
either, first, those which concern and are annexed to the 
persons of men, and are then called jttra personarum or the 
rights of persons ; or they are, secondly, such as a man may 
acquire over external objects, or things unconnected witii his 
person, which are styledjurarfrumor the rights of things. (2) 
Wrongs also are divisible into, first, private wrongs^ which, 
being an infringement merely of particular rights, concern 
individuals only, and are called civil injuries ; and secondly, 
piMic wrofigSj which being a breach of general and public 
rights, afiect die whole community, and are called crimes 

and misdemesnors. 

»■ ./...., ' , . , '.J 

The objects of the laws of England falling into this four- 
fold division, the present commentaries will therefore consist 
of the four following parts : 1. Thd rights of Pasotis ; with 
the means whereby such rights may be either acquired or 
Ibst : .2. The rights of things ,- with the means also of acquiring 
and losing them. 8. Private wrongs^ or civil injuries ; with 
the means of redressing them by law. 4. Ftiblic locrongs, or 
crimes and misdemesnors ; with the means of prevention and 
punishment 

We are now, first, to consider the rights of pa'sons : with 
the means of acquiring and losing them. 

•^123] Now the rights of persons' that are bommanded to be ob- 
served by the municipal ^ law are of two sorts : first, such as 
9Ste due Jivm every citizen,', which are usually called civil 



(S) As the author explaiiu'hit division of rights of persons and rights of 
things, the inaccuracy of the terms b of less eonsequcnee: it is clear that 
the connection intended between persons and rights and things and riglits 
is different. 
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duties : and, secondly, such as belong to hun, which is the 
more popular acceptation of rights or jura. Both may in«- 
deed be comprized in this latter division; for, as all. social 
duties are of a relative nature, at the same time that they are 
Axxejrom one man, or set of men, they must also be due to 
anoth^. But I apprehend it will be more dear and easy, to 
consider many of them as duties required from, rather than 
as rights belonging to, particular persons. Thus, for in- 
stance, allegiance is usually, and therefore most easily, con- 
sidered as the duty of the people, and protection as the duty 
of the ma^trate ; and yet they are, reciprocally, tlie rights as 
well as duties of each other. Allegiance is the right of the 
magistrate, and protection the right of the people. 

Persons also are divided by the law into either natural 
persons or artificiaL Natural perscHis are such as the God of 
natu^ formed us ; artificial are such as are created and de- 
vised by human laws for the purposes of society and govern- 
ment, which are called corporations or bodies politic. 

The rights of persons considered in then* natural capacities 
are also of two sorts, absolute and relative. Absolute, which 
are such as appertain and belong to particular men, merely 
as individuals or single persons : relative, which are incident 
to them as members of society, and standing in various re- 
lations to each other. The first, that is, absolute rights, will 
be the subject of the present chapter. 

By the absolute r^lds of individuals we mean those which 
are so in their primaiy and strictest sense ; such as would 
belong to their persons merely in a state of nature, and whidi 
every man is entitled to enjoy, whether out of society or in iu 
But with regard to the absolute duties^ which man is bound 
to perform, considered as a mere individual, it is not to be [ 124 ] 
expected that any human municipal law should at all explain 
or enforce them. For the end and intent of such laws being 
only to regulate the behaviour of mankind, as they are mem- 
bers of society, and stand in various relations to each other, 
they have consequently no concern with any other but social 
or relative duties. Let a man therefore be ever so aban- 
doned in his principles or vicious in hb practice, provided 

VOL.1. " K 
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he keeps hu> wickedness to himself, and does not offend 
against the rules of public decency, he is out of the reach of 
human laws. But if he makes his vices public, though they 
foe such as seem principally to affect himself, (as drunkenness, 
or the like,) they then become, by the bad example they set, 
of pernicious effects to society ; and therefore it is then the 
business of human laws to correct them. Here the circum- 
stance of publication is what alters the nature of the case. 
Public sobriety is a relative duty, and therefore enjoined by 
our laws ; private sobriety is an absolute duty, which, whe- 
ther it be performed on not, human tribunals can never know : 
and therefore they can never enforce it by any civil sanction. 
But with respect to rights^ the case is difierent. Human laws 
define and enforce as well those rights which belong to a 
man considered as an individual, as those which belong to 
iiim considered as related to others. 

For the principal aim of society is to protect individuals in 
the enjoyment of those absolute rights, which were vested in 
them by the immutable laws of nature ; but which could not 
be preserved in peace without that mutual assistance and in- 
tercourse which is gained by the institution of friendly and 
social communities. Flence it follows, that the first and pri- 
mary end of human laws is to maintain and regulate these 
absolute rights of individuals. Such rights as are social and' 
relative result from, and are posterior to, the formation of 
states and societies : so that to maintain and regulate these, is 
clearly a subsequent consideration. And therefore tlie prin- 
cipal view of human laws is, or ought always to be, to ex- 
plain, protect, and enforce such rights as are absolute, which 
L 1 25 J in themselves are few and simple : and then such rights as 
are relative, which, arising from a variety of connections, will 
be far more numerous and more complicated. These will take 
up a greater space in any code of laws, and hence may ap- 
pear to be more attended to, though in reality they are not, 
than the riglits of the former kind. Let us therefore proceed 
to examine how far all laws ought, and how fiur the laws of 
England actually do, take notice of these absolute rights, and 
provide for their lasting security. 

The absolute rights of man, considered as a fi*ee agent, 
endowed with discernment to know good from evil, and with 
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{power of choosing those mettsures which appear to him to be 
most desirable, arc osvally summed up in one general appeU 
lation, and denominated the naturd liberty of mankind, 
l^is natural liberty consists properly in a power of acting as 
one thinks fit, without any restraint or controul, unless by 
tlie law of nature; bekig a right inherent' in us by birth^ 
ami one of the gifts of God to man tit his creation, when he 
endued iiim with the iaculty of free-will. But every man, 
when be enters into society, gives up a part of his natural 
liberty as the price of so valuable a purchase ; and in con- 
skleratio^ of receiving the advantages of mutual commerce, 
obliges himself to conform to those laws, which the commu- 
nity has thought proper to establish. And tiiis species of 
\egd obedience and: conformity is infinitely more desirable 
thaa thi^ wikl and samoge liberty which is sacrificed to obtain 
it. For OBP man that considers a moment would wish to re^ 
tain the absolute and unco«itn>uled pc»wer of doing whatever 
he pleases ; the consequence of which is, that every other 
man would viso h^Yi^ die same power ; and then there woukl 
be no security to imliiifiduals in any oftiie enjoyments of life. 
Political therefore, or civil liberty, which is that of a member 
of society, is tx> other than, natural liberty so far restrained 
by human laws (and ho &rth6r) as is necessgiy and expedient 
for the general advantage of the public ^ Hence we may 
collect that the law, which restrains a man rom doing mis- 
chief to his fellow->citizens, though it diminishes the natural, 
increa5;es the civil liberty of mankind (S); but that every wanton E ^^^ 1 
and causeless restraint of the will of the subject, whether 
practised by a monarch, a nobility, or a popular assembly, is 
a degree of tyranny : nay, that even laws themselves, whe- 

^ FacuUas ^u$, guod etuque faeere /mjT.I.S.I. (4) 
li&ef , Yiiti qwd [vi out] jure jtrobSbelur. 

(3) There is some confusion introduced into this paragraph, from an 
ambiguous use of the term ** natural liberty.'* According to the definition 
of k in the bciginning, it is a liberty subject to the control of the law of 
nature. If this be correct, as it undoubtedly is, then the positive law which 
restrains a man from doing mischief to his felkiw-citizens, does not diminish 
his natund liberty, because the law of nature would have dpne the same. 
In thb last passage by natural liberty the author ovidKntly means the un- 
controlled absolute power of doing whatever we please, which is as contrary 
to the law of nature as to the municipal law. 

(4) Seeant^p. S.n.(i> 

K 2 
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Iher made with or without our consent, if they regulate and 
constrain our conduct in matters of mere indii&rencey with<^ 
out any good end in Yiew, are regulations destructive of 
liberty : whereas, if any puUic advantage can arise from ob- 
serving such precepts, the controul of our private indinatiofis^ 
in one or two particular points, will conduee to preserve our 
general freedom in others of more importance; by support- 
ing that state of society, which s^one can secure our inde- 
pendence. Thii9 the statute of king Edward IV.**, which 
forbad the fine gentlemen of those times (under the degree 
of a lord) to wear pikes upon their shoes oi* boots of more 
than two inches in length, was a law that savoured <^ oppres- 
sion; because, however ridiculous the fashion then in use 
might appear, the restraining it by pecuniary penaltiea could 
serve no purpose pf common utility. But the statute of king 
Charles II. S which prescribes a thing seemingly as indif- 
ferent, (a dress for the dead, who are ail ordered to be 
buried in woollen,) is^a law consistent with public liberty; 
for it encourages the staple trade^ on which in great measure 
depends the universal good of the nation. (5) So that laws, 
when prudently framed, are by no means subversive but 
rather introductive of liberty ; for, (as Mr. Locke has well 
observed^) where there is no law there is no freedom. But 
then, on the other hand, that constitution or irame of go- 
vernment, that system of laws, is alone calculated to main- 
tain civil liberty, which leaves the subject entire master of 
his own conduct, except in those points wherein the public 
good requires some direction or restraint. 

The idea and practice of this political or civil liberty flou- 
rish in their highest vigour in these kingdoms, where it fulls 
[ 127 ] little short of perfection, and can only be lost or destroyed by 
the firfly or demerits of it's owner ; the legislature, and of 
tov^kfi the laws of England; being peculiarly adapted to tlie 

: ^SJS^-iy.c»5. ' on Gov. p. 8. § 57. 

" 30 Car. II. St. 1. c. 3. 



(5) Ilepealed by 54 Geo. 3. c. 108. The burying so much useful woollen 
in every year does not seem likely much to advance the universal good of 
the nation. Yet the instance is sufficiently apt, for however mistaken this 
Ibw may have been in policy, it was a regulation with a view to the public 
weal, and not a merely wanton reitrain of private freedom. 
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preseiration of this inestonaUe blessing even in the meanejit 
subject. Vcsry different from the modern constitutions of 
oihef states on thef contitfent of Europe, and from the genius 
-of the ^imperial law ; which in general are calculated tx>'vest 
an arbitrary and despotic power of controuling the actions df 
the subject, in ^ prince, or in a few grandees. And this 
spirit of liberty is so deeply implanted in our constitution, 
and rooted in our very soil, that a slave or a negro, the mo- 
ment he lands in England, falls under the protection oF the 
laws, and so far becomes a free man*; though the master^ 
rigbl to his service may possibly still continue. (6) 

The absolute rights of every Englishman, (which, taken in 
a political and extensive "sense, are usually called their liber- 
ties,) as they are founded on nature and reason, so they are 
<xieval with our form of government ; though subject at times 
to fluctuate and change : their establishment (excellent as it 
is) being still human. At some times we have seen them de- 
pressed by overbearing and tyrannical princes ; at others so 
luxuriant as even to tend to anarchy, a worse state than ty- 
ranny itself, as • any government is better than none at all. 

^Solk. 666. Seech. 14. 



(6) The principles here laid down have lately been acted upon to their 
fullest extent in a very interesting case {Forbes v. Cochrane ^ 2B.&C.448'.), 
which, both on its own account, and the judgments delivered in it, at once 
liiininoiis, profound, and eloquent, I strongly recommend to the student's 
perusal. Mauy of the slaves of a British merchant residing in East Florida, 
deserted from his plantation, and were found on board a British man o( war 
not lying in the East Florida waters; the merchant claimed them, and was 
allowed to see them, and attempt to persuade them to return, but he was 
not permitted to use force. They revised to go, and he brought an action 
against the British Commander for harbouring them. It was held not to be 
maintainable, even upon the concession that the laws of East Florida per- 
mitted slavery. The principle of the decision was, that slavery is not a state 
recognised by the law of nature generally, nr the law o^ England locally ; 
and whereverit legally exists, it does so only by the force of some local Jaw. 
Whenever, tha'cfore» a slave conies from the place* where it is recognised, 
into a place uuder the Bngjish law, he ceases to be a slave, because the local 
law loses its force, and the English law neither itself suffers the relation, nor 
will, by the conuta* inter comMimi/o/tfj, enforce any local law contrary to the 
law of nature. An English r.hip, or a territory newly discovered by English* 
men, are for this purpose the same a^ Eughmd, because the Eng^sh Jaw of 
freedom will apply equally in each, and be the right of every one there. 

K S 
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But the Tigour of oar frer cooslitatioD has always ddtrered 
ibe nation from these embanrassncBts : and, as soon as the 
Gomrubions consequent on the stn^ggie have been oirer, the 
balance e( oar ri^ts and liberties has settled to it's proper 
lerely and their fundamental articles have been from time to 
time asserted in parliament, as often as th^ were thou^t to 
be in dmngor, 

FiRffF, bjr the great charter of liberfiesywhidi was obtained, 
sword in hand, from king John, and afterwards, with some 
alterations, confirmed in parliament by king Henry the third, 
his son. Which charter contained very few new grants : but, 
as sir Edward Coke ^ observes, was for the most part declar- 
atory of the principal grounds of the fundamental laws of Eng- 
[ 128 ] land. Afterwards by the statute called cof^brmado carianam ', 
whereby the great charter is directed to be allowed as the 
common law ; all judgments contrary to it are declared Toid ; 
copies of it are ordered to be sent to all cathedral churches, 
and read twiceajretfr to the people; and^soitenoe of excom- 
munication is directed to be as constantly denounced against 
all those that by word, deed, or counsd, act contrary thereto, 
or in any degree infringe iL Next, by a multitude of subse* 
quent corroborating statutes, (sir Edward Coke, I think, reckons 
thirty-two \) from the first Edward to Henry the fourth. 
Then, after a long interval, by the petition of right : which 
was a parliamentary declaration of ihe liberties of the people, 
assented to by king Charles the first in the beginning of his 
reign. Which was closely followed by the still more ample 
concessions made by that unhappy prince to his parliament, 
before the fatal rupture between them ; and by the many salu- 
tary laws, particularly the habeas corpus act, passed under 
Cliarles the second. To these succeeded the biii of rights, or 
declaration delivered by the lords and commons to the prince 
and princess of Orange 13 February 1688; and afterwards 
enacted in porliameut when they became king and queen : 
which declaration concludes in these remarkable words ; ** and 
** they do claim, demand, and insist upon, all and singular 
** the premises, ns their undoulned rights and liberties." And 

" a Inttt. puiifnu •« 2 IiuL profiik 

• •?5 Edw. r. 
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the act of parUainent itsdf ^ recognizes *< all and singular the 
*y rights and liberties asserted and claimed in the said dedar- 
** ation to be the true> antient, and indubitable rights of the 
^* people of this kingdom." Lasdy, these liberties were agaia 
asserted at the commencemeiit of the present century, in the 
act of setOemefU "*, whereby the crown was litnited to his present 
majesty's illustrious house: and some new provisions were 
added, at the same fortunate era, for better securing our re- 
ligion, laws, and liberties ; which the statute declares to be 
** the birthright of the people of England," according to the 
antient doctrine of the common law \ 

Thus much for the declaration of our rights and liberties* [ 129 J 
The rights themselves, thus defined by these several statutes, 
consist in a number of private immunities ; which will appear, 
from' what has been premised, to be indeed no other, than 
eitlier that residuum of natural liberty, which is not required 
by the laws of society to be sacrificed to public convenience ; 
or else those civil privileges, which society hath engaged to 
provide, in lieu of the natural liberties so given up by indi- 
viduals. These, therefore were formerly, either by inheritance . 
or purchase, the rights of all mankind; but, in most other 
countries of the world, being now more or less debased and 
destroyed, they at present may be said to remain, in a peculiar 
and emphatical manner, the rights of the people <£ England. 
And these may be reduced to three principal or primary 
articles ; the right of personal security, the right of personal 
liberty, and the right of private property ; because, as there 
is no other known method of compulsion, or of abridging man's 
natural fi*ee will, but by an infringement or diminution of one 
or other of these important rights, the preservation of these, 
inviolate, may justly be said to include the preservation of our 
civil immunities in their largest and most extensive sense. 

I. The right of personal security consists in a person's legal 
and uninterrupted enjoyment of his life, his limbs,, his body, 
his. healtli, and his reputation. 

' I W. & M. sL 2. c 2. " Plowd, 55, 

"» 12& 13 W. III. c. 2. 

K 4 
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1. Life is the immediate gift of God, a right inherent by 
nature in every individual ; and it burins in contemplation of 
law as soon as an infant is able to stir in the mother's womb. 
For if a woman is quick with child, and, by a potimi or other- 
wise, killeth it in her womb ; or if any one beat her, whereby 
the child dieth in her body, and she is delivered of a dead child ; 
this though not murder was by the aptient law homicide or 
manslaughter o. But the modem law' doth not look upon 
[ 1 SO ] this offence in quite so atrocious a light, but merely as a 
heinous misdemesnor p. (7) 

An infant in ventre sa mere, or in the mother's womb, is 
supposed in law to be bom for many purposes. It is capable 
of having a l^;acy, or a surrender of a copyhold estate made 
to it It may have a guardiali assigned to it ^ ; and it is 
enabled to have an estate limited to its use, and to take after- 
wards by such limitation, as if it were then actually bom. ' (8) 
And in this point the civil law agrees with ours '. 

S. A Man's limbs (by whidi for the present we only un- 
derstand those members which may be useful to him in fight, 
and the loss of which alone amounts to mayhem By the common 
law) are also the gift of the wise Creator, to enable him to 
protect himself from external injuries in a state of nature. 
To these therefore he has a natural inherent right ; and they 
cannot be wantonly destroyed or disabled without a manifest 
breach of civil liberty. 

Both the life and limbs of a man are of such high value, 
in the estimation of the law of England, that it pardons even 

^** Si iU aHquU qui muUerem jfrtg- ' Slat. lO&l I W. f). cl6. 
nantem pemuteriit vet ei venerium de- ' Qui in utero ntni, m l«<o penH Jure 

derii, per quod ftcerii abortimm : si civiti inietHguniur m rerum m^ra eue, 

puerperiumjam/orfnaium tW aninuUum Ff, 1 . 5. 40. Qui in utero ett, jterinde ac 

fuerit, ei maxime ti animaiumf/adt ho- tt in rebus humanis esset, custoditur, 

mieUium,** Bracton, il S. fr.9. c.4. quoties de eommodis ipnus parius qua-. 

* 3 iMt. 50. riiwr, /*. 1. v. 40. 

'< Sut. I'JCw. II. C.24. 



(7) Set! Vol. IV. p. l!)6. ii.^Jo),an<l p.iJOI. 

(8) KcvVol.II. p. I6n. n.; »\ 
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homicide if eommilled se dffendendOf or in order to presenK( 
the^i. For whittev«r is done by a maii, to save either life or 
member, is looked upon as done upon die highest necessity 
and compotsion. Therefore if a man through fear of death 
or mqrhem is prevaSed upon to execute a deed, or do any 
other kigal act; these^ though accompanied with all other the 
reqidsite solemnities, may be afterwards avdld^ if forcect 
upon him by a well-grounded apprehension of losing his 1^ 
or even his limbs, in case of his noncompliance K And the 
same is also a sufficient excuse for the comm»sion of many 
misdemesnors, as will appear in the fourth book. The con- 
straint a man is under in these circumstances is called in law 
dums^ from the Latin durities^ of which there are two sortSy 
duress of imprisonment, where a man actually loses his liberty, [ 131 ] 
of which we shall presently speak ; and duress/)^ minas^ where 
the hardship is cmly threatened and impending, which is that 
we are now discoursing of Duress per minus is either for 
fear of loss of life, or else for fear of mayhem, or loss of ]imb# 
And this fear must be upon sufficient reason '; " new," as 
Bracton expresses it, ** mspicio ctffudibet nani et meticuhsi 
** kominis^ sed talis qui cadere possit in virum eonstaniem f 
" talis enim debet esse metusj qui in se cantineat mortis periculumf ^ 
** et corporis cruciattm »." A fear of battery, or being beaten, 
though never so well grounded, is no duress; neither is die 
fear of having one's lionse burned, or one's goods taken away 
and destroyed; because in these cases, should the threat be 
performed, a man may have satisfaction by recovering equiva^ 
lent damages "^ : but no suitable atonement can be made for the 
loss of life, or limb* * And the indulgence shewn to a man 
under thi% the principal, sort of duress, the fear of losfaig his 
life or limbs, agrees also with that maxim of die civil law ; 
ignoscendum censuerunt ei qui sanguinem suum qualiter quaHter, 
redemptwnvoltdt*. 

The law not only regards life and member, and protects 
every man in the enjoyment of them, but also furnishes him 
with every thing necessary for their support. For there is no 
man so indigent or wretched3 but he may demand a supply 
sufficient for all the necessities of life from the more opulent 

• 2 Inst. 483. ^ rj Inst. 483. 

' '. i^- *• 5. « ^.48.VI.1. 
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CIM] Tiasn rightly oflife end member, can only be delarmined 
by die death of the penon ; which wtfi fijrmcriy ncconntgd 
to be dther • dril or natural death. The civil death com- 
mencedf if any man was banished or algiured die realm * by 
the process of the common law (9), or entered into religion ; 
that iSf went into a monastery, and became there a monk pro- 
fiassed : in which cases he was absolotdy dead in law, and His 
next heir should have his estate. Foftsuch banished man was 
entirely cut off from sode^; and such a monk, upon his pro- 
fcMtion, renounced solemnly all secular concerns ; and besides, 
as the popish clergy claimed an exemption from the duties of 
civil life and the commands of the temporal magistrate, the 
genius of Uie English laws would not suffer those persons to 
et\|oy the benefits of society, who secluded themselves from it, 
and refused to submit to it's regulations •• A monk was there- 
fore accounted civiliter mortuus^ and when he entered into re- 
ligion might, like other dying men, make his testament and 
executors ; or, if he made none, die ordinary might grant ad- 
ministration to his next of kin, as if he were actually dead in- 
testate. And such executors and administrators had the same 
poweTi and might bring the same actions for debts, due to the 
religiouffi and were liable to the same actions for those due 
Jrtm him, as if he were naturally deceased b. Nay, so far has 
this principle been carried, that when one was bound in a bond 

'Ml.c.tfT. q%dfaehuetimiUtCkri»thnechen^iciufn 

* Co. LUt.lSS. jtertmei ad emm fw non dtbei gertre 

* 'rhl« WM aIw a rule in tbt fcodal ^ffkmm, 

Uw, /. «. I. HI. dttUi em mikt ttnUh " Litt. § SOD. 



(0)fcJecVoI.lV. p.332. 
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to an abbot and his successors, and afterwards made his exe* 
cutors, and profi^sed hiipself a monk of the same abbey, and 
in process of time was himself made abbot thereof; here the 
law gave him, in the capacity of abbot, an action of debt agluilst 
his own executors to recover the money due \ In short, a 
monk or religious Was so e£fectually dead in law, that a lease 
made even to a third person, during the life (generally) of one 
who afterwards becaro<s a monk, determined by such his entry 
into religion : for which reason leases, and other conveyances 
for life, were usually made to have and to hcdd for the term 
of one's natural life ^. But, even in the times of popery, the 
law of England took no cognizance of profession in any foreign [ 189 ] 
country, because the fo'ct could not be tried in our courts * ; 
and therefore, since the reformation, this disability is held to 
be abolished ^ : as is also the disability of banishment, con- 
sequent upon abyuration, by statute 21 Jac.I. c. W. 

This natural life, being, as was before observed, the im^ 
mediate donation of the great Creator, cannot legally be dis^ 
posed of or destroyed by any individual, neither by the person 
himself^ nor by any other of his fellow-creatures, merely upon 
their own authority. Yet nevertheless it mdy, by th^ divine 
permission, be frequently forfeited for the breach of those laws 
of society, which are enforced by the sanction of capital pun- ' 
ishments ; of the nature, restrictions, expedience, and legality 
of which, we may hereafter more conveniently inquire in the 
concluding book of these commentaries. At present, I shall 
only observe, that whenever the co?istitution of a state vests in 
any man, or body of men, a power of destroying at pleasure, 
without the direction of laws, the lives or members of the 
subject, such constitution is in the highest degr^ tyrannical : 
and that whenever any Uvws direct such destruction for light 
and trivial causes, such Jiaws are likewise tyrannical, though 
in an inferior degree; because here the subject is aware of 
the danger he is exposed to, and may by prudent caution 
provide against it. The statute law of England does therefore 
very seldam, and the common law does never, inflict any pun- 
bhment extending to life or limb, unless upon the highest 

« Co. Litt. 1 33. • Co. Litt. 1 32. 

*"JRep.48. Co.Litt.132. M Siak.162. 
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' K » miim t n muio deOmmimr^ niu per 

tferi^gemierrme/* Which wonk, < 
aeeofdn^ ID sir Edwaid Gol»\ indodb 
a fKohibilioo oot onljr of i:»B£i|^ and Mann ng^, but abo of 
(to which ovr • laws wat^ ftra^ns)} and of every op- 
bjr oolovr of aa fliegal aathu t ity. And it is eracled 
bjr the statute 5 Ed. IIL c 9. that no man shall be ibi^adged 
[ 154 3 of life (Mr limb, oontiaiy to the great charter and the law of 
die land: and agun, bv slatirte tt Ed. IIL c. 3. that no man 
shdl be pat to death, widioat being bfooght to answer bjr doe 
ptooBBSoflaw. 

S. Bbsii»8 those limbs and members that may be neoes- 
saiy to a man, in order to defend himself or annoy his enemy, 
the rest of his person or body is also oititled, by the same 
natural nfjat, to security from the corporal insults of menaces, 
asaaults, bfatin(^ and wounding; though siich insults amount 
not to destruction of life or member. 

4. The preservation of a man's health from such practices 
as may prejudice or annoy it ; and, 

5. The security of his reputation or good name frxxn the 
arts of detracti<Mi and slander, are rights to which every man 
is entitled, by reason and natural justice ; since without these 
it is impossible to have the perfect enjoyment of any other ad- 
vantage or right But these three last articles (being of much 
less importance than those which have gone before, and those 
which are yet to come) it will suffice to have barely mentioned 
among the rights of persons ; referring the more minute dis- 
cussion of their several branches, to those parts of our com- 

« c. 29. * 2 Inat- 4S. 

(^^t fUmever opinioitt may wvy as to the total abolition, or eveo fiuther 
^'fi^ffm t4 fwoMbiiients in Uie English law extending to life and limb, no 
f^ts^ ^ Ah^M^ I fmairine, that neither the common nor the statute law 
MA/ri'M f¥m f^m^itnt^x at the time it was written. Remarks of thb nature 
tf^ '.y/^ n U^ ^A iK*' mofm u» be lamented, because they tend to diminish 
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mentaries whicb^treat of the infringement of these rights, under 
the bead of personal wrongs. (11) 

II. Next to personal security, the law of England regards, 
asserts, and preserves the personal liberty of individuals.' This 
personal liberty consists in the power of loco-motion, of change 
ing situation, or removing one's person to whatsoever place 
one's own inclination may direct; without imprisonmiant or 
restraint, unless by due course of law. Ouiceming which we 
may make the same observations as upon the preceding article; 
that it is a right strictly natural ; that the laws of England 
have never abridged it without sufficient cause ; and, that in 
this kingdom it cannot ever be abridged at the mere dbcretion 
of the magistrate, without the explicit permission of the laws. 
Here again the language of the great . charter > is, that no [ 135 ] 
freeman shall be taken or imprisoned, but by the lawful judg- 
ment of his equals, or by the law of the land. And many sub- 
sequent old statutes J expressly direct, that no man shall be 
taken or imprisoned by suggestion. or petition to the king, or 
his council, unless it be by l^al indictment, or the process of 
the common law. By the petition of right, 3 Car. I., it is 
enacted, that no freeman shall be imprisoned or detained with- 
out cause shewn, to which he may make answer according to 
law. By 16 Car. I. c 10. if any person be restrained of his 
liberty by order or decree of any illegal court, or by command 
of the king's m^esty in person, or by warrant of die council- 
board, or of any of the privy council : he shall, upon demand 
of his counsel, have a writ of habeas corpus^ to bring his body 
before the court of king's bench or common pleas ; who shall 
determine whether the cause of his commitment be just, and 
thereup6n do as to justice shall appertain. And by 3]< Car. IL 
c. 2. commonly called the habeas corpus actj the methods of 
obtaining this writ are so plainly pointed out and enforced, 
that, so long as this statute remains unimpjeached, no subject 
of England can be long detained in prison, except in those 
cases in which the law requires and justifies such detainer. 
And, lest this act should be evaded by demanding unreasonable 

i c. 29. ^ 5 Edw.III. c 8. 25 Sdw.III. gt.5. 

c. 4. 29Edw.ni. c. 3. 



(U) SeeVol.III. p.ll9. 127. 
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bail, iw surBtiei foe the prisoner's appcfimnce^ it is tlcclaretl 
by 1 W. & M. su 2. c« 2. Ibat excessive bail oiiglit not to be 
required. {12} 

Of great importance to ilie public h the preservation of this 
}iersonal liberty : for if once it were left in the power of any, 
the htgliest, magistrate to imprison arbitrarily wljonipver he or 
his officers tbouglit proper, (as in France it is daily practised 
by ihecrowTi*^,) there would soon be an end of ill] odier rights 
and immunities* Some have thoughttbat unjust attack s» even 
upon life, or property, at the arbitrary will of the maglstnite^ 
[ 1^6 ] are less dangerous to the commonweaUh than such as are 
made upon the personal lilierty of tlie subject To liereave 
a man of life, or by violence to confiscate his estate, without 
accusation or trial, would lie so gross and noti>rious an act 
of desjKJtisnij as must at once convey the alarm of tyranny 
throughout the whole kingdom : but confinement of the per- 
son by secretly hurrying htm to gaol, where his sufferings are 
unknown or forgotten, is a less public^ a less striking, and 
therefore a more dangerous engine of arbitrary government. 
And yet sometimes, wlien the state h in real tianger, even this 
may l>c a necessary measure. But the happities^ of our con- 
stitution is, that it is not left to the executive {wwer to deter- 
mine when the danger of the stale is so gretit, as to rcndtT this 
measure expeflient : for it is the parliament only, or legislative 
power, that, whenever it sees proper, can authorize the crown, 
by stispending the haiwas cnrptts act Uw a short and limiteil 
time, to imprison susiiected [x^rsons without giving any reastni 
for so doing % as the senate of Rome was wont t«i liave recourse 
to a dictator, a magistrate of absolute autliority, when they 
judged the republic in any imminent danger. The decree i%{ 
the senate, which usually prcee^leil die nomination of thi?i 
magistrate J ** dmt n^Hram cmmdrs^ ne tpm! respfihlha dvhtmfnti 
*• capta/f' was called the se7iatris ffmnuiitim uUimae ncccssittttis^ 
In like manner this escperiment ought only to be tried in cases 

" 1 ^« been i«iut«d upon good *u- UUriM de cackH wwe Miued, upoti tlit 
tboni^^ thut, during ttw ituLil julmiiii«^ «tng1c ground of die fuuoia batl tijvi^ 
tr»iJon of Cirdi nal I'leury , alwve 54,000 geniiu^^ 
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of extreme emergency; and in these the nation parU with itR 
liberty for a while, in order to preserve it for ever. (18) 

The confinement of the person, in any wise, is an impri^ 
sonment. So that the keeping a man against his will in a 
private house, putting him in the stocks, arresting or forcibly 
detaining him in the istreet, is an imprisonment K And the 
law so much discoumges unlawful confinement^ tha^ if a man 
is under Aire$s of imprisonment^ which we before explained to 
mean a compulsion by an illegal restraint of liberty, until he 
seals a bond or the lilce; he. may allege this duress, and avoid 
the extorted bond. But if a man be lawfully imprisoned, 
and either to procure his discharge, or on any other fair.ac- C 137 ] 
count, seals a bond or a deed, this is not by duress of impris- 
onment, and he is* not at liberty to avoid if^. To make im« 
prisonment lawfiil, it must either be by process from the courts 
of judicature, or by warrant firom some l^al ofiicer having 
authority to commit to prison ; which warrant must be in 
writing, under the hand and seal of tlie magistrate, and express 
the causes of the commitment in order to be examined into 
(if necessary) upon a habeas corpus. (14) If there be no cause 
expressed, the gaoler is not bound to detain the prisoner **• 
For the law judges in thi» respect, saith sir Edward CJoke, 

' 8 IiMt. 589. " 8 Inst. 48S. " IbitL 5S, 5S. 



(13) The effect of a su^nsion of the habeas corpus act is not in itself to 
enable any one " to impriton suspected persons without giving any reason 
for so doing." But it prevents persons who are committed upon certain 
charges from beii^ bul^ tried, or dischai^ed for the time of this suspension, 
except under the provisions of the suspending act, leaving, however, to the 
magistrate, or person committing, all the responsibility attending an illegal 
imprisonment. It is very common, therefore, to pass acts of indemnity sub- 
sequently for {he protection of those, who either could not defend them- 
selves in an action for false imprisonment without making improper 
disclosures of the information on which they acted, or who have done acts 
not strictly defensible at law, though justified by the necessity of the mo- 
ment. — See 57Geo.III. c. 5. and c. 55. for instances of suspending acts ; and 
58 Geo. III. c. 6. for one of an indemnifying act. For an account of the 
writ of the habeas corpus^ see Vol. III. p. 1 S9. 

(14) As an arrest is an imprisonment in the large sense of the word, this 
position that imprisonment to be lawful should be by process or warrant, 
must be understood with the qualifications pointed out in the Chi^ter on 
Arrests. B.IV, ^h.ai. 
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like Festus the RcMnaii govetmor ; that it is unreasonable to 
send a priscHier, ahd not to sonify withal the crimes alleged 
against him. 

A NATURAL and regular consequence of thb personal liberty 
is» that every Englishman may claim a right to abide in his' 
own country so long as he pleases ; and not to be driven from 
it unless by the sent^ice of the law. Hie king indeed, by his 
royal prerogative, may issue out his writ ne exeat regnum ( 1 5), 
and prohibit any of his subjects from going into foreign parts 
without licence ^. Thb may be necessary for the public service 
and saf^uard of the commonwealth. But no power on earth, 

' except the authcMrity of paiiiament, can send any subject of Eng- 

land ou^of the land against his will'; no, not even a criminal. 
For eidle, and transportation,' are punishments at present 
unknown to the common law ; and, whenever the latter is now 
infficted, it is either by the choice of the criminal himself to 
escape a ci^ital punishment, or else by the express direction 
of some modem act of parliament (-16) To this purpose the 
great charter ' declares, that no freeman shall be banished, 
unless by the judgment of his peers, or by the law of the land. 
And by the habeas corpus act, 31 Car. II. c.2. (that second 
magna cartas and stable bulwark of our liberties) it is enacted, 
that no subject of this realm, who is an inhabitant of England, 
Wales, or Berwick, shall be sent prisoner into Scodand, Ire- 
land, Jersey, Guernsey, or places beyond the seas; (where 

[138] they cannot have the full benefit and protection of the common 
law ;) but that all such imprisonments shall be illegal ; that 
the person who shall dare to commit another contrary to this 
law, shall be disabled from bearing any office, shall incur the 
penalty of a praemunire, and be incapable of receiving the 
king's pardon : and the party sufiering shall also have his 
private action against the person committing, and all his aiders, 
advisers, and abettors, and shall recover treble costs; be- 
sides his damages, which no jury shall assess at less than five 
hundred pounds. 

• F. N. B.85. Pc.29. 

(15) See poit, p. 266. 

(16) Exile hat been revired as a punMhroent, for one ofience by a modem 
AUtute. Sec Vol. IV. p. 151. n.(l4). 
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The law is in this respect so benignly and liberally construed 
for the benefit of tl^e subject, that, though wihin the realm 
the king may command the attendance and service of all his 
liegemen, yet he cannot send any man o^t of the realm, even 
upon the public service ; excepting sailors and soldiers, the 
nature of whose employment necessarily implies an exception : 
he cannot even constitute a man lord deputy or lieutenant of 
Ireland against his will, nor make him a foreign ambassador \ 
For this might in reality be no more than an honourable 
exile. 

III. The third absolute right, inherent in every English- 
man, is that of property : which consists in the free use, enjoy- 
ment, and disposal of all his acquisitions, without any control 
or diminution, save only by the laws of the land. The original 
of private property is probably founded in nature, as will be 
more fully explained in the second book of the ensuing com- 
mentaries : but certainly the modifications under which we at 
present find it, the method of conserving it in the present 
owner, and of translating it firom man to man, are entirely 
derived fit>m society ; and are some of those civil advantages, 
in exchange for which every individual has resigned a part of 
his natural liberty. The laws of England are, there|bre, in 
point of honour and justice, extremely watchful in ascertaining 
and protecting this right Upon this principle the great 
charter r has declared that no fireeman shall be disseised, or 
cUvested, of his freehold, or of his liberties, or firee customs, [ 139 ] 
but by the Judgment of his peers, or by the law of the land. 
And by a variety of antient statutes * it is enacted, that no 
man's lands or goods shall be seised into the king's hands, 
against the great charter, and the law of the land ; and that 
no man shall be disinherited, nor put out of his fi*anchises or 
freehold, unless he be duly brought to answer, and be fore- 
judged by course of law ; and if any thing be done to the cou-» 
trary, it shall be redressed, and holden for none^ 

So great moreover is the regard of the law £br private pro- 
perty, that it will not authorize the least violaticm of it; no, 

<i 2 Inst. 47. • 5 £dw. III. c. 9. S5 Edw.III. it^. 

'c. S9. C.4. 28 Edw.III. c. S. 
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not even for the general good of the whole community. If a 
new road, for instance, were to be made through the grounds 
of a private person, it might perhaps be extensively beneficial 
to the public^ but the law permits no man, or set of men, to 
do this without consent of the owner of the land* In vain 
may it be urged, that the gooti of the individual ought to 
yield to that of the community ; for it would be dangerous to 
allow any private mun, or even any public tribunal, to be the 
judge of this common good, and to decide whether it l>e ex* 
pedicnt or no» Besides, tlie public good is in nothing mom 
essentially interested, than in the protection of every indivi* 
dual's private rights, as mcKlelled by the municipal law. In 
this and similar cases the legislature alone can, and indeed 
frequently does, interpose, and comp*^l the individual to ac 
quiesce. But liow does it interpose and compel? Not by 
absolutely stripping the subject of his property in an arbitrary 
manner ; but by giving him a full indemnification and equivalent 
for the injury thereby sustained* The public is now considered 
aa an individual, treating with an individual for an exchange. 
All that die legislature does, is to oblige the owner to alteaate 
his possessions lor a reasonable price; and even this is an 
exertion of power, whicli the legislature indulges witli caudoii, 
axid which nothing buttlje legislature can perlbrnu (10) 

[ 140 ] Nor is this the only lastance in which the law of the land 
has postponed even public necessity to the sacretl and luvio- 

j lable rights of private projierty* For no subject of England 

can be constraijied to pay any aids or taxes, even for the de- 
fence of the realm or tlie support of government, but such as 
are imposed by his own consent, or that of liis representatives 
In parliamenL By the statute 25 Edw. L q^5, and 6. it is pro- 




(10) Even wliere the legislature interfere*, it U alinort invafiaWy tlie 
practice to eitccj^t garde die, pnrks, paddocks, courts, nnd yards (every thing, 
itv ihort, which k coiinectcsd with the domcs^ue comfort* and pleafturfi of 
the individual}^ troni the operatian of the act. 

The ordjimry cases of widening or divertinf? roads, where the consent of 
the <>wiier of t^e lend is prcanired, and of stopping up nnd tdlii^ uone* 
cemmty roods, are provided for in tome measure, and in uime CM i ii 1^ the 
coniinon law writ of arf quod damnum, and more fully and generally by the 
highway act, 13 Gc«)JlI. c, 78., and 55 Geo JIL c* 6i* See Burn*» Juiticc, 
til. Highwayi. 
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vided, that the king shall not take any aids or tasks, but by 
the common assent of tfie realm. And what that common 
assent is, is more fully eitplained by 34 Edw. I. st. 4. c. 1 . 
which t enacts, tfiat no talliage or aid shall be taken without 
the assent of the archbishops, bishops, earls, bsu'ons, knights; 
burgesses, and other freemen of the land: and again, by 
14 Edw. III. st.2. c. 1. the prelates, earls, barons, and com- 
mons, citizens, burgesses, and merchants shall not be charged 
to make any aid, if it be not by the common assent of the 
great men and commons in parliament. And as this funda- 
mental law had been shamefully evaded under many succeeding 
princes, by compulsive loans, and benevolences extorted with- 
out a real and voluntary consent, it was made an article in 
the petition of right, S Car. I., that no man shall be compelled 
to yield any gifl, loan, or benevolence, tax, or such like charge, 
without common consent by act of parliament. And, lastly, by 
the statute 1 W. & M. st 2. c. 2. it is declared, that levying 
money for or to the use of the crown, by pretence of prero- - 
gative, without grant of parliament ; or for longer time,^or in - 
other manner, than the same is or shall be granted ; is illegal. 

In the three preceding articles we have taken a short view 
of the principal absolute rights which appertain to every Eng- 
lishman. But in vain would these rights be declared, ascer- 
tained, and protected by the dead letter of the laws, if the 
constitution had provided no other method to secure their [ 141 ] 
actual enjoyment.. It has therefore established certain other 
auxiliary subordinate rights of the subject, which serve prin- 
cipally as outworks or barriers, to protect and maintain invio- 
late the three great and primary rights, of personal security, 
personal liberty, and private property. These are, 

1. The constitution, powers, and privileges of parliament, 
of which I shall treat at large in the ensuing chapter. 

2. The limitBtion of the king's prerogative, by bounds, so 
certain and notorious, that it is impossible he should either 

' See the introduction to the great nothing more than a sort of traosbtloB 
charter, (edit. Oxoru) tub ofuw 1297; into Latin of tba con/lrmatt0 .carlarif0i» 
wherein it iii shewn that this statute de 26 Edw. I., which was originally pub- 
talliagio non concedendo, supposed to have lisbed in the Norman language, 
been made in 34 Edw. I., is in reality 

' l2 
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misUike or legally exceed them without the consent of the 
people* Of this also I shall treat in its proper place. The 
former of these keeps the legislative power in due health and 
vigour, so AS to make it inj probable that laws should be en- 
acted destructive of general liberty: the latter is a guard upon 
tlie executive power, by restraining it from acting either be- 
yond or in contradiction to tlie laws, tliat are framed and 
established by the other. 



^ 3. A THIEJ5 subordinate right of every Englishman is thai 

of applying to the cotirtis of justice for redress of injuries* 
Since tlie law is in England the supreme arbiter of every uian*s 
life* liberty, and property, courts of justice must at all times 
be open to the subject^ and the law be duly administered 
tlierein. The empbatical words of magnu carta **, s[x>ken in 
the person of the king, who in judgment of law (says sir Ed- 
ward Coke*) is ever present and repeating them in all his 
courts are tliese; mdlivcndemus^ nuili negabimm^ aut iiiffhemm 
reeium veljusiitiam : " and tlierefore every subject/' cotitinues 
the same learned author, " for injury done to him in honh, 
" in terrisi vet jmsonii^ by any other subject, be he ecclesi- 
** ostical or temporal, free or bond, man or woman^ old or 
** young, or be he outlaweil, excommnnfcated, or any other 
*' wutliout exception, may take his remedy by the course of 
** tlie lawj luid have justice and right for the injury done to 
" him, freely without sale, fully widiout any denial, luid 
*' speedily wiUiout ilelay," It were endless to enumerate all 
£ 142 ] die qffinnuHve acts of parliament, wherein ju&tice is directed to 
be done acconling to the law of the land : and what that law 
is, Bs^ry subject knowsj or may know if he pleases ; for it 
depends not upon the arbitrary will of any jwdge, but is per- 
manent, fixed, and unchangeable unless by authority of par* 
liament. I shall, however, just mention a few negative statutes, 
whereby abuses, perversions, or delays of justice, especially by 
the prerogative, are restrained* It h ordioned by magna carta % 
that no freeman shall be oudawed, that is, put out of Uic pro- 
tection and benefit of the laws, but according to the law of the 
land. By 2 Edw. III. c. 8. and 1 1 Rich. IL c.lO. it is enacted, 
that no commands or letters shall be sent under tlie great sed. 
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or the little seal, the signet, or privy seal, in disturbance of 
the law ; or to disturb or delay common right ; aiid, though 
such commandments should come, the judges shall not cease 
to do right ; which is also made a part of their oath by statute 
] 8 Ed.III. St 4. And by 1 W.& M. st 2. c. 2. it is declared, 
that the pretended power of suspending, or dispensing with 
laws, or the execution of laws, by' regal authority, without 
consult of parliament, is illegal. (11) 

Not only the substantial part, or judicial decisions, of tfie 
law, but also the formal part or method of proceeding, cannot 
be altered but by parliament: for, if once those outworks were 
demolished, there would be an inlet to all manner of inno- 
vation in the body of the law itself. The king, it is true, may 
erect new courts of justice ; but then they must proceed ac- 
cording to the old established forms 6( the common law. For 
which reason it. is declared in the statute 16 Car. I. c.lO. upon 
the dissolution of the court of starchamber, that neither his 
majesty,, nor his privy council, have any jurisdiction, power, or 
authority by ^English bill, petition, articles, libel, (which were 
the course of proceeding in the starchamber, borrowed from 
the civil law,) or by any other arbitrary way whatsoever, to 
examine, or. draw into question, determine, or dispose of the 
lands or goods of any subjects of this kingdom ; but that the 
same ought to be tried and determined in the ordinary courts 
of justice, and by course of law. 



(11)'* The dispennng with laws began no earlier than the reign of Henry 
the third, -by an insertion of the clause of non obstante into grants and 
patents, after the example of the papal power. Matthew Paris calls thia 
detestabilis adjeciio, and what the king's judges at that time thought of it» 
appears from this passage in the same contemporary historian. ' Quod cum 

* comperiuet quidam vir ditcretusy tunc jusHciarius, Rogerui de Thurkehyt, 
' ab alto ducent hupiria de pr€Bdict43B adjectUmit apposiiione, Heu heu, ho* 

* ui quid diet expectavimut f Ecce jam civilis curia exemplo ecclesiatticcB 
' coinqumatur, et h tuiphureo fonte ifUoxicaturJ The parliament likewise 
complained, that the church and kingdom suffered infinitely by reason Qf 
the clause o£ non obsianie, which weakened and enervated all oatbs^antient 
customs, written laws, grants, statutes, and privileges." Ld. Lytt. H.2. v. 3^ 
p. 4 51. note. 3d ed. The whole of the note is well worth reading for the 
soundness and moderation of the cojistitutional doctrine which it lays dowu^ 

L 3 
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4. If there should happen any uncommon injury, or in- 
friipgemedt of the rights before mentioned, which the ordinary 
course of law is too defective to reach, there still remains a 
fourth subordinate right, appertaining to every individual, 
Klamely, the right of petitioning the king, or either house of 
parliam^t, for the redress of grievances. In Russia we are 
told y that the czar Peter established a law, that no subject 
might petition the throne, till he had first petitioned two 
different ministers of state. In case he obtained justice 
from neither, he might then present a third petition to the 
prince ; but upon pain of deadi if found to be in the wrong. 
The consequence of which was, that qo one dared to ofler 
such third petition ; and grievances seldom filling luuier the 
Xiotice of the sovereign, he had little opportuiuty to redress 
them. The restrictions, for some there are, which are laid 
upon petitioning in England, are of a nature extremely dif- 
ferent ; and while they promote the spirit of peace, tbey are 
no check upon that of liberty. Care only must be taken, lest, 
under the pretence of petitioning, the subject be guilty of any 
riot or tumult; as happened in the opening of the memprable 
parliament in 1640: and, to prevent this, it is provided by 
the statute 13 Car. II. st 1. c. 5. that no petition to the King, 
pr either house of parliament, for any alteration in church 
or state, shall be signed by above twenty persons, unless the 
matter thereof be approved by three justices of the peace, or 
the major part of the grand jury in the country; and in 
London by the lord mayor, aldermen, and common council : 
nor shall any petition be presented by more than ten persons 
at a time. But, under these regulations, it is declared by the 
statute 1 W.&M. st.2. c. 2. that the subject hath a right to 
petition ; and that all commitments and prosecutions for such 
petitionmg are illegal. (12) 

y Montetq. Sp. L. xii. 26. 



(12) See Vol. IV. p. 148. n. 1 1. But I would Obacrve, that Mr.Dunning 
wai of a different opinion from that exprcMed by Lord Mansfield in th^ 
name of the court of K. B., and asserted that the statute of Charles II. was 
wmpletcly repealed by the bill of rights. Ann. Reg. 17SI. Sedgwick on 
Blackstone, p. lor. 
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5. The fifth and last auxiliary right of the subject) that I 
^hall at preBOnt mention, is that of having arms for their de- 
feDce> suitable to their condition and degree, and snch as are 
BUowed by law. Winch is also declared by the same statnfe [14^ 2 
I W.& M. ^^ <:.S«, and it is indeed a pubKc aUowance und^ 
^e restrkdons, of the natural right of r^^siBtance and del& 
presenration, when the sanctions of society and laws are found! 
insufficient to restmin the violence of (^[)pression. (IS) 

In these several articles consist the rights, or, as they ai*e 
fi^uently termed, tlie liberties of Englishmen: liberties, 
mere generally talked of than thoroc^hly understood ; and 
yet highly necessary to be perfectly known and considered by 
every man of rank or property, lest his ignorance of the 
points whereon they are founded should hurry him into fac- 
tion and licentiousness on the one hand, or a pusillanimous 
indifierence and criminal submission on the other. And we 
have seen that these rights consist, primarily, in the free en-- 
joyment of personal security, of personal liberty, and of pri- 
vate property. So long as these remain inviolkte, the subject 
is perfectly free; for every species of compulsive tyranny 
and oppression must act in opposition to one or other of these; 
rightSj having no other object upon which it can possibly be 
employed. To preserve these from violation, it is necessary 
that the constitution of parliament be supported in it's fiill 
vigour;" and limits, certainly known, be set to the royal pre- 
rogative. And, lastly, to vindicate these rights, when actually- 
violated or attacked, the subjects of England are entitled;, in 
the first place, to the regular administration and free course 
of justice in the courts of law; next, to the right of petitioning: 
the king and parliament for redress of grievances ; and, lastly,^ 
to the right of having and using arms for self-preservation and 
defence. And all these rights and liberties it is our birthright 
to enjoy entire; unless where the laws of our country have 
laid them under necessary restraints — restraints in them- 
selves so gentle and moderate, as will appear upon farther 
inquiry, that no man of sense or probity would wish to see 
them slackened. For all of us have it in our choice, to do 

(13) The statute declares this right oiily in the case of protestants ; — by 
' the effect, however, of modem statutes it is now undoubtedly universal. 

L 4 
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every thing that a good man would desire to do ; and are re- 
strained from nothing, but what would be pernicious either to 
ourselves or our fellow-citizens. So that this review of our 
[ 1*45 ] situation nuty Ailly justify the observation of a learned French 
author, who indeed generally both thought and wrote' in the 
^irit of gtouine freedom' ; and who hath not scrupled to pro- 
fess, even in the very bosom of his native country, that the 
English is the only nation in the world where political or civil 
liberty is the direct end of it's constitution. Recommending, 
therefore, to the students in our laws a fiurther and more ac- 
curate search into this extensive and important title, ^ I shall 
dose my remarks upon it with the expiring wish of the famous 
fiither Paul to his country, ** Esto perpetua !" 

> MoDtetq. Sp. L. xi. 5. 
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CHAPTER THE SECOND. 

OF THE PARLIAMENT. 



W^ 



^E are next to treat of the rights and duties of persons^ 
as they are members of society, and stand in various 
relations to each other. These relations are either public or 
private : and we will first consider those that are public 

The most universal public relation, by which men are 
ccmnected together, is that of government ; namely, as go- 
vernors and governed, or, in other words, as magistrates and 
people. Of magistrates some are also supremey in whom the 
sovereign power of the state resides ; others are subordinate^ 
deriving all th^ authority from the supreme magistrate, ac- 
countable to him for their conduct, and acting in an inferior 
secondary sphere. 

In all tyrannical governments the supreme magistracy, or 
the right both of making and of enforcing the laws, is vested 
in one and the same man, or one and the same body of men; 
and wherever these two powers are imited together, there can 
be no public Jiberty. The magistrate may enact tyrannical 
laws, and execute them in a tyrannical manner, since he is 
possessed, in quality of dispenser of justice, with all the power 
which he as l^islator thinks proper to give himselfl But, 
where the legislative and executive authority are in distinct 
hands, the former will take care not to entrust the latter with 
so large a power as may tend to the subversion of it's own 
independence, and therewith of the liberty of the subject. 
With us therefore in England this supreme power is divided 
into two branches ; the one legislative, to wit, the parliament, [ 147 ] 
consisting of king, lords, and commons ; the other executive, 
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consisting of the king alone. It will be the business of this 
chapter to consider the British parliament; in which the 
legislative power, and (of course) the supreme and absolute 
authority of the state, is vested by our constitution. 

The original or first institution of parliament is one of 
those matters which lie so far hidden in the dark ages of 
antiquity, that the tracing of it out is a thing equally difficult 
and uncertain. The word parliament, itself, {parlement or 
coUoquium, as some of our historians translate it,) is compara- 
tively of modern date ; derived from the French, and signify- 
ing an assembly that met and conferred together. It was first 
Applied tb general assemblies of the states under Louis VII. 
in France, about the middle of the twelfth century •. But it 
19 certain that, long before the introduction of the Norman 
language into England, all matters of importance were de* 
bated and settled in the great councils of the realm. A 
practice, ^ich seems to have been universal among the 
northern nations, particularly the Grermans^ ; and carried by 
Aem into all the countries of Europe, which they overran at 
the dissolution of the Roman empire. Relics of which con- 
stitution, under various modifications and changes, are still 
to be met with in the diets of Poland, Germany, and Sweden, 
and the assembly of the estates in France^ : for what is there 
now called tiie parliament is only the supreme court of justice, 
consisting of the peers, certain dignified ecclesiastics and 
judges ; which neither is in practice, nor is supposed to be in 
theory, a general council of the realm. 

With us in England this general council hath been held 
ioimemorially, under the several names of mycheUsynoth or 
great council, micheUgemote, or great meeting, and more 
t i 48 ] frequently iDittena-gemote, or the meeting of wise men. It was 
also styled in Latin, commune concilium regniy magnum conci- 
lium regis, curia magna, conventus nUtgnaium vel procerum, 

* Mod. Un. Hirt. xiiii. 307. The rtdUmi^ de mqjonimt omnti, Tac. de 
first mention of it in our statute law is in mor» Gtrm, c. 1 1. 
the preamble to the statute of Westm. 1. « Tbeee were aasembled for the last 
S Edw. I. A,D. 1275. time, A,D*IS6U (See Wbitelocke of 

^ Dt minoribut refms imnc^ cm' fwri. c.72.) or, according to Robertson, 

A.Zkl6l4. (|Iiil.di.V.i. n.QQ') 
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assisa generalise and sometimes communitas regni Angliae\ We 
have instances of its meeting to otder the affairs of the king- 
dom, to make new laws, and to mend the old, or, as Fleta^ 
expresses it, nofois injuriis emersis nova constituere remedia, 
so, early as the reign of Ina king of the West Saxons, OflSi 
king of the Mercians, and Ethelbert king of Kent, in the 
several realms of the heptarchy. And, after their union^ the 
Mirror^ informs us, that king Alfred obtained for a perpetual 
usi^e, that these councils should meet twice in the year, or 
oftener, if need be, to treat of the government of God's 
people ; how they should keep themselves from sin,, should live 
in quiet, aud should receive right Our succeeding Saxon 
and Danish monarchs held frequent councils of this sort, 
as appears from their respective codes of laws ; the titles 
whereof usually speak them to be enacted, either by the 
king with the advice of his wittena-gemote, or wise men, as, 
** hoc est instiiutum^ quod Eadgarus rex cum consilio sapientum 
*^ suorum instituit :^* or to be enacted by those sages with the 
advice of tl^e king, ^' haec suntjudicia^ quae sapientes consilio 
^^ regis Eihelstani instituerunt ^ or, lastly, to be enacted by 
t^epi both together, as, '^ haec sunt itistilutioneSj quas rex 
^^ Edmundus et episcapi sui cum sapientibus suis instituerunt.'^ 

There is also no doubt but these great councils were occa- 
sionally held under the first princes of the Norman line. 
Glanvil, who wrote in the reign of Henry the seconds speak- 
ing of the particular amount of the amercement in the 
sherifiTs court, says, it had never been yet ascertained by the 
general assise, or assembly, but was left to the custom of 
particular counties^. Here the general assise is spoken of 
as a meeting well known, and its statutes or decisions are 
put in a manifest contradistinction to custom, or the common [ 149 3 
law. And in Edward the third's time an act of parliament, 
made in the reign of William the Conqueror, was pleaded 
in the case of the abbey of St. Edmund's-bury, and judicially 
allowed by the court ^. 

' GUoriL MS. c. 32. /:9. c.lO. — tarn generalem determinatum e^, sett 

Pref. 9 Rep.— 2 Inst. 156. jtro conmetudine singulorum eomitatuum 

• /.2. C.2. debetur, 1. 9. c. 10. 

' c.l. 5 3. h Year-book, 21 Edw. III. 60, 
> Quanta esse debeat pernuUam assi- 
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Hekce, it indisputably Appears, that parlianients, or 
general councils, are coeval with the kingdom itself* How 
those parliaments were constituted and cDmix^sed, is another 
question, which has been matter of gieat dispute among onr 
learned antiquaries ; and particuljirlys whether the commons 
were summoned at all; or if summoned, at what period they 
began to form a distinct assembly. But it is not my intention 
here to enter into controversies of this sort. I hold it suffi- 
cient thai it is generally agreed, that in the main the constitu- 
tion of parliament^ as it now stands, was marked out so long 
ago as the seventeenth year of king John, A.D, J 215, in tlie 
great cliarter granted by that prince; wherein he promises to 
summon all archbishops, bishops, abbots^ earls, and greater 
barons, personally ; and all other tenants in chief under the 
crown, by the sheriff and bailiffs | to meet at a certain place, 
with forty days' notice, to assess aids and scutages when neces- 
sary. And tilts constitution has subsisted^ in fact at least, from 
the year 1266, *9 Hen. liL, there being still extant writs of 
that date, to summon knights, citizens, and burgesses to 
parliament* 1 proceed, therefore, to inquire wherein consists 
this constitution of parliament, as it now stands, and has stood 
for the space of at least five hundred years. And in the 
prosecution of this inquiry, I shall consider, first, the man- 
ner and lime of it*s assembling: secondly, it's constituent 
parts : thirdly, the laws and customs relating to parliament, 
considered as one aggregate body : fourthly and fifthly, the 
laws and customs relating to each house separately and dis- 
tinctly taken : sixthly, the methods of proceeding, and of 
making statutes, in both houses : and, lastly, the manner of the 
parliament's adjournment, prorogation^ and dissolution, (l) 

t 150 ] I. As to the manner and time of assembling. The parlia- 
ment is regularly to be summoned by the king's writ or letter, 
issued out of chancery by advice of the privy council, at least 
forty days before it begins to sit* (2) It is a branch of the 

(i) I refer the ttudent to Mr, Turner** chapter* on the Wittena^eniote, 
IliAt^of AELg-Sax. b.viii. ch. 4,d- 5*, and to that of MrHalJam on the com- 
menceTnent of ihe represenUtivc syaiem in England, M»dd. Ages, ch. viii., 
for much mformatioa on those inter^ting subject*. 

(g) This WW the term fiied in King John's charter, and errforced hy 
7AeW*5. c.2.1; but iince the union with Scotland the j^metire has 

been 
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royal prerogative, that no parliament can be convened by it's 
own authority, or- by the authority of any, except the king 
alone. And this prerogative is founded upon very good rea- 
son. For, supposing it had a right to meet spontaneously, 
without being called together, it is impossible to conceive that 
all the members, and each of^the houses, would agree unani- 
mously upon the proper time and place of meeting ; and if 
half of the members met, and half absented themselves, who 
shall determine which is really the legislatue body, the part 
assembled, or that.which stays away ? It is therefore necessary 
that the parliament should be called together at a determinate 
time and place ; and highly becoming it's dignity and inde- 
pendence, that it should be called together by none but one 
of it's own constituent parts ; and, of the three constituent 
parts, this office can only appertain to the king: as he is a 
single person, whose will may be uniform and steady ; the 
first person in the nation, being superior to both houses in 
dignity ; and the only branch of the legislature that- has a 
separate existence, and is capable of performing any act at a 
time when no parliament is in being'. Nor is it an exception 
to this rule that, by some modem statutes, on the demise of 
a king or queen, if there be then no parliament in being, 
the last parliament revives^ and is to sit again for six months, 
unless dissolved by the successor : for this revived parliament 
must have been originally summoned by the crown. 

It is true, that by a statute, 16 Car. I. c. 1., it was enacted, [ 151 
that, if the king neglected to call a parliament for three years, 
the peers might assemble and issue out writs for choosing one ; 
' and, in casp of neglect of the peers, the constituents might 

* By modTM somewhat similar' to which their historians have, assigned 

these the republic of Venice was actu- these as the principal reasons. ] . The 

ated,. when towards the end of the se- propriety of having the executive power 

venth century it abolished tlie tribunes a part of the legislative, or senate ; to 

of the people, who were annually chosen which the former annual magistrates 

by>the several districts of the Venetian were not admitted. 2. Tlie necessity 

territory, and constituted a doge in their of having a single person to convoke the 

stead ; in whom the executive power great council when separated. (Mod. 

of the state at present resides. For Un. Hist, xxvii. 15.) 

been to make the wnts returaable in fifty days from the teste, that having 
been the term fixed as a minimum, with regard to the first parliament of 
Great Britain, by the SSd article of the union. 
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meet and elect one themselves. But this, if ever put in 
practice, would have been liable to all the inconveniences I 
have just now stated; and the act itself was /esteemed so 
highly detrimental and injurious to the royal prerogative, that 
it was repealed by statute 16 Car. II. c. i. From thence, 
therefiDire, no precedent can be drawn. 

It is also true, that the convention-parliament, which 
restored king Charles* the second, met above a month before 
his return; the lords by their own authority, and the com- 
mons in pursuance of writs issued in the name of the keepers 
of the liberty of Ikigland by authority of parliament : and 
that the said parliament sat till the twenty-nindi of December, 
full seven months after the restoration ; and enacted many 
laws, several of which are still in force. But this was for the 
necessity of the things which supersedes all law ; for if they 
bad not so met, it was morally impossible that the kingdom 
shotdd have been settled in peace. And the first thihg done 
after the king^s return was to pass an act declaring this to be 
a good parliament, notwithstanding .the defect of the king^s 
writs *. So that, as the royal prerogative was chiefly wound- 
ed by their so meeting, and as the king himself, who alone 
had a right to object, consented to wave the objection, this 
cannot be drawn into an example in prejudice of the rights of 
the crown. Besides, we should also remember, that it was 
at that time a great doubt among the lawyers \ whether even 
this healing act made it a good parliament; and held by very 
many in the negative : though it seems to have been too 
nice a scruple. * And yet, out of abundant cautioii, it was 
thought necessary to confirm it's acts in the next parliament, 
by statute 1 3 Car. II. c. 7. & c. 14. 

C 152 ] It is likewise true, that at the time of the revolution, 
A.D* 1688, the lords and commons, by their own authority, 
and upon the summons of the prince of Orange, (afterwards 
king William,) met in a convention, and therein disposed of 
the crown and kingdom. But it must be remembered, that 
this assembling was upon a like principle of necessity as at the 
restoration; that is, upon a full conviction that king James 

' Stilt. 19C«r.II. c.l. k iSid. 1. 



Cb.2. OF PERSONS. 152 

the second had abdiclited the government, and that the throne 
was thereby vacant: which supposition of the individual 
membeim was confirmed by their concurrent resoltition, when 
they actually can^ together. And, in such a ease as the 
palpable vacancy of a throne, it follows ex necessitate reiy 
that the form of the royal writs must be laid aside, otherwise 
no parliament can ever meet again. For, let us put another 
possible case, and suppose, for the sake of argument, that the 
whole royal line should at any time fail and become .extinct 
which would indisputably vacate the throne : in this situa- 
tion it seems reasonable to presume, that the body of th& 
nation, consisting of lords and commons, would have a right 
to meet and setde the government ; otherwise diere must be 
no government at- idl. And upion this and no other principle 
did the convention in 1688 assemble. The vacancy of the 
throne was precedent to their meeting without any royal 
summons, not a consequence of it. They did not assemble 
without writ, fmd then msdce the throne vacant; but, the 
ibvone beuig previously vacant by the king's abdication, they 
assembled widiout writ^ as they must do if they assembled at 
aU^ Had the throofe been fiill, their meeting would not have- 
been regular ; but aa it was really empty, such meeting be- 
eame absototely necessary. And, accordingly, it is declared 
by statute 1 W. & M. st. 1. c. 1. that this convention was 
really the two houses of parliament, notwithstanding the* 
want of writs or other defects of form. So that, notwith- 
standing these two capital exceptions, which were justifiable 
only on a principle of necessity, (and each of which, by the 
way, induced a revolution in the government,) the rule laid 
down is in general certain,, that the king, only, can convoke 
a parliament. 

And this by the antient statutes of the realm ^ he is bound [ 15S 3 
to do every year, or oftener, if need be. Not that he is, or 
ever was, obliged by these statutes to call a new parliament 
every year ; but only to permit a parliament to sit annually 
for the redress of grievances, and despatch of business, if need 
he. (3) These last words are so loose and vague^ that such of 

» 4 Edw. III. c. 14. 36 Edw. III. c. 10. 

(3) It iff not important now to discuss whether the true construction of 
the statutes of Ed. 3. be not, that parliaments should be holden once in' 

crery 



153 THE RIGHTS Book I. 

our monarchs as were inclined to govern lyithout parliaments, 
neglected die convoking them sometimes for a very considerable 
period, under pretence tJiat there was no need of them * But 
to remedy this, by the statute 16 Car. IL c, J.^ it is enacted, 
that the sitting and holding of parliaments shall not be inter- 
mitted above three years kt the most. And by the statute 
1 W. Sc M. St 2. C.2, it is declared to be one of the rights of 
the people, that for redress of all grievances, and for the 
amending^ strengthening, and preserving the laws, parliaments 
ouglit to be held Jreqinniili^, And tliis indefinite /requenq/ 
is again reduced to a certainty by statute 6 W. & M, c, 2, 
vi'hich enacts, as the statute of Charles the second had done 
before, that a new parliament shall be called within three 
years "' after the detenmnatlon of the former. 

IL Tmb constituent parts of a pailiament ore the next ob- 
jects of our inquiF}'. And these are die king's majesty, sitting 
tliere in his royal political capacity^ and die three estates of 
the realm; the lords spiritual, the lords temporal, {who sit^ 
together with the king, in one house,) and the commons, who 
sit by themselves in another. And the king and these three 
estates, together, form the great corporation or body politic 
of the kingdom ", of which tlie king is said to be caput, prin-- 
dpium^ et Jinis, For upon their coming together the king 
meets them, either in person or by representation; without 
which there can be no beginning of a parliament": and he 
also has alone the power of diss^olving tliem. 

£ 154- ] It is highly necessary for preserving the balance of the 
constitution, that the executive power should be a branch, 

^ Thin is ibe wme pcHpd, that ii "4 lost, 1,S, Stit. lElix. c.3. Hftle 

Allon-cd in Swvdeti foriatermttting thalt of P^rl J , 
f general ^ti, or pttrliamcnlwy oiseiii* o 4 Init.^. 
blia. Mod. Un. Hi«t, xiiiO. 15. 



every year al alt events, And often er tb&n that, whenever it should be i 
Bary ; because the Tiiutiny »ct, and home other bilk bdng: pa&s«d for one 
ye»r only, (t bus become a aecessarj and now invariable practice, for psrlia- 
inent to meet once Rt least in every year, tind the prorogation at the cnU 
of the sefrtion ii in practice only for a tiinited time ivitbin the y^t^ and when 
that period arrives it is prolonged, or not, according to ihe exigencies of the 
public fcrvice. 
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though not tiie whole, of the legislative. The total union 
of them, we have seen, would be productive of tyranny ; the 
total disjunction of them, for the present, would in the end 
produce the same efiects, by causing that unioU against whicl]( 
it seems to provide. The legislature would soon becoUie ty- 
rannical, by roakiug continual encroachments, and gradually 
sissuming to itself the rights of the executive plbwer. Thus 
the long parliament of Charles the first, while it acted in a 
constitutional manner with the royal concurrence, redressed . 
many heavy grievances, and established many salutary laws. 
But when the two houses assumed the power of legislation, in 
exclusion of the royal authority, they soon after assumed like- 
wise the reins of administration ; and, in consequence of these 
united powers, overturned both church and state, and esta- 
blished a worse oppression than any they pretended to remedy. 
To hinder, therefore, any such encroachments, the king is 
himself a part of the parliament : and, as this is the reason of 
his being so, very property therefore the share of legi^latioir, 
which the constitution has placed in the crown, consists in 
the power of reacting rather than resolving; this being suffi- 
cient to answer the end proposed. For we may apply to the 
royal negative in this instance^ what Cicero observes of the 
negative of the Roman tribunes, that tlie ci*owu ha^ not any 
power of dohig wrong, but merely of preoenitjig wrong from 
being done P. The crown cannot begin of itself any alter- 
ations in the present established law ; but it may approve or 
disapprove of the alterations suggested and consented to by 
the two houses. The legislative therefore cannot abridge the 
executive power of any rights which it now has by law, without 
its own consent ; since the law must perpetually stand as it 
now does, unless all the powers will agree to alter it. And 
herein indeed consists the true excellence of the English go- 
vernment, that all the parts of it form a mutual check upon [ 155 ] 
each other. In the legislature, the people are a check upon 
. the nobility, and the nobility a check upon the people ; by 
the mutual privilege of rejecting what the other has resolved : 
while the king is a cheek upon both, which preserves the 
execMtive power from encroachments. And this very executive 

>* Suih •^tribunis pMi nm Uge iiyuriae faciendae pUe$iaiem ademii, munUi 
ferendi r^Ukfuk. Dt LL> S. 9. 

vol,. I. M 
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power is again clliecked and k^t within due bounds by tlie 
two houses, through the privilege they have of inquiring into, 
impeaching, and punishing the conduct (not indeed of the 
king % which would destroy his constitutional independence 
but, which is more beneficial to the public), of his evil and 
pernicious counsellors* Thus every branch of our dvil polity, 
supports and is supported, regulates and is regulated, by the 
rest : for the two houses naturally drawing in two directions 
of opposite hiterest, and the prerogative in another still dif- 
ferent from them both, they mutually keep each other from 
exceeding their proper limits ; while the whole is prevented 
from separation, and artificially connected together by the 
mixed nature of the crown, which is a part of the l^islative, 
and the sole executive magistrate. Like three distinct powers 
in mechanics, they jointly impel the machine of government 
in a direction different firom what either, acting by itself, 
would have done; but at the same time in a direction par- 
taking of each, and formed out of all ; a direction which con- 
stitutes the true line, of the liberty and happiness of the 
community. 

Let us now consider tliese constituent parts of the sovereign 
power, or parliament, each in a separate view. The king's 
majesty will be the subject of the next, and many subsequent 
chapters, to which we must at present refer. 

The next in order are the spiritual lords. These consist of 
two archbishops, and twenty-four bishops ; and at tlie disso- 
lution of monasteries by Henry VIIL, consisted likewise of 
twenty-six mitred abbots, and two priors ' : a very considerable 
body, and in those times equal in number to the temporal 
nobility " (4-). All these hold, or are supposed to hold, certain 

•» Stat. 12 Cw. II. c. 30. • Ca.Litt. 97. 

' S«]d. tit. hon. 2. 5. 27. 



(4) I am not aware of any authority which reduces the temporal peergge 
io low as 54 or 55 at the time of the reformation; in the possage referred 
to in Lord Coke there is nothing to that effect; and though the peerage 
wwtmdoabtedly much reduced by the wars of York and Lancas^, and had 

ot recovered itself during the reigns of Hen. 7. and Hen. 8., yet the number 

pm incredibly pmaU. 

To the spiritual lords must be added four for Irebuid since the union. . 

Bv 
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antient baronies under the king : for William the conqueror 
thought proper to change the spiritual tenure of frank-almoign 
or free alms, under which the bishops held their lands during 
the Saxon government, into the feodal or Norman tenure by 
barony; which subjected their estates to all civil charges and 
assessments, from which they were before exempt ■ : and, in 
right of succession to those baronies, which were unalienable 
from their respective dignities, the bishops and abbots were 
allowed their seats in the house of lords* (5). But though 
these lords spiritual are in the eye of the law a distinct estate 
from the lords temporal, and are so distinguished in most of 
our acts of parliament, yet in practice they are usually blended 
together unJer the one name of the lords ; they intermix in 
their votes ; and the majority of such intermixture binds both 
estates. And from this want of a separate assembly and 
separate negative of the prelates, some writers have argued " 
very cogently, that the lords spiritual and temporal are now 
in reality only one estate ^ : which is unquestionably true in 
every efEbctual sense, though the ancient distinction between 
them still nominally continues. For if a bill should pass 
their house, there is no doubt of its validity, though every 

" Gilb. Hist. ]|kch. 55. Spclin.W.L " Whitelocke on Parliam. c. 72. 

291. Warburt. Alliance, b.?. c. 3. 

' Glanv. 7. I. Co. Litt. 97. Seld. ^ Dyer,60. 
tit.hon. 2.5. 19. 



By ao act of the Irish parliament, incorporated into the 40 Geo. 3. 67. a 
rotation is provided by which one Irish archbishop and three suffragan 
bishops are to sit in parliament every session ; and by the 4th article of the 
unioUj, while so sitting, they have all the same rights as the lords spiritual < 
of Great Britain. And all the lords spiritual of Ireland, by the same article^ 
are to rank immediately after the lords sjuritual of Great Britain of the 
same degree, and to enjoy all the same privileges, except those of sitting in 
the house of lords, and the privileges depending thereon, particularly that 
ofsitdngonthe tri^d ofpeers. 

(5) Upon the curious question of the right under which the bishops sit 
in the house of lords, whether in respect of their baronies, or by usage and 
custom, I would refer the student to a learned note by Mr. Hargrave, Co. 
Lit. 1^4. b. n. 1., and one by Mr. Hallam, Midd. Ages ch.viii., and to the 
authorities cited by them. Names of the greatest weight will be found oa 
both sides of the question; upon the one side it is clear that bishops sate in 
the wittenagemote trader the Anglo-Saxon monarchy, and also that the 
bishops of the sees created by Hen. 8. sit now in parliament, though neither 
did those nor do these bold their lands by baronial tenure. 

M 2 
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lord spiritu^ should vote against it; of which Selden% and 
sir Edward Ccke^j give many instances ; as> on the other 
hand> I presume it would be equally good, if the lords tem- 
poral present were inferior to the bishops in number, and 
every one of those temporal lords gave his vote to reject the 
bill; though sir Edward Coke seems to doubt* whether this 
would Qot be an ordinance^ rather than an act^ of parliament. 

[ 157 ] '^"^ lords temporal consist of all the peers of the realm 
(the bishops not being in strictness held to be such, but 
merely lords of parliament*) by whatever tide of nobility 
distinguished ; dukes, marquisses, earls, viscounts, or barons ; 
of which dignities we shall speak more hereafter. Some of 
these sit by descent, as do all antient peers ; some by creation, 
as do all new-made ones ; others, since the union with Scot- 
land, by election, which is the case with the sixteen peers, 
who represent the body of the Scots nobility (6). Their num- 
ber is indefinite, and may be increased at will by the power 
of tlie crown ; and once, in the reign of queen Anne, there 

* Barooage, p:l. c.6. Tike act of mcnt without any spirituallords. This 

ontformjty, lEliz. c.2. was passed with was also exempHBed in fact in the two 

thediMontof all the bishops: (Gibs, first parliaments of Charles II. ; where- 

codex, 286. ) and tlierefure the %\y\e of in no bishops were summoned, till after 

lards sffiriiiuil is omiUed throughout tlie the repeal of the statute 16 Car. I. c. 27. 

whole. by sUtute 13Car.II. st 1. c.2. 

y 2 Inst. 585, G, 7. Sec Kcilw. 18-1. ; ' 4 Inst. 25. 

where it is holdeii by tlie judges, 7 Hen. ' Suunford, P. C 153. 
VIII., that the king lYiny hold a parlia- 



(6) The Scotch peers arc elected only for one parliatnent ; the Irish peers, 
iwenty-eipht in number, for life. By the fourth article of the Irish union, 
it is provided that all questions touching their election shall be decided by 
the house of lords ; and in case of an equality of votes in the election, the 
names oftlic candidates shall be put into a glas^, and one drawn out by the 
clerk of the parliaments during the sitting of the house. Any peer of Ire- 
land may sit in the house of commons for any county, city, or borough of 
Great Britain, unless previously elected into the lords, but during his sitting 
he loses all privilege of his peerage. With regard to the number of the 
Irish peerage, the same article of the union has laid the prerogative of the 
crown under tome restrictions, the object of which is to reduce the niunber 
to one hundred, exclusive of such peers as hold concurrently peerages of 
Great Britain. Until that period the king may only create one peer upon 
three titles becoming extinct, and afterwards may only keep the peerage to 
that number. 
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Mas an instance of creating no less than twelve together (7) ; 
in contemplation of which, in the reign of king George the 
first, a bill passed the house of lords, and was cpuntenanced 
by the then ministry, for limiting the number of the peerage. 
This was thought by some to promise a great acquisition to 
the constitution, by restraining the prerogative from gaining 
the ascendant in that august > assembly, by pouring in at 
pleasure an unlimited number of new-created lords. But the 
bill was ill-relished and miscarried in the house of commons, 
whose leading members were then desirous to keep the aveimes 
to the other house as open and easy as possible (8). 

The distinction of rank and honours is necessary in every 
well-governed state ; in order to reward such as are emineirt 
for their services to the public, in a manner the most desirable 
to individuals, and yet without burden to the community; 
exciting thereby an ambitious yet laudable ardor, and gener- 
ous emulation in others. And emulation, or virtuous ambi- 
tion, is a spring of action, which, however dangerous or 
invidious in a mere republic or under a despotic sway, will 
certainly be attended with good effects under a free monarchy ; 
where, without destrojring it's existence, it's excesses may be 
continually restrained by that superior power from which 
all honour Is derived. Such a spirit, when nationally dif- 
fused, gives life and vigour to the community ; it sets all the 
wheels of government in motion, which under a wise regu- £ 158 ] 
lator, may be directed to any beneficial purpose ; and thereby 
every individual may be made subservient to the public good. 



(7) A.D. 1711. See 6 Burnet, p. 87., and the note by Lerd Dartmouth. 

(8) The bill was twice tried in the lords in 1718 and 1719. On the first 
occasion it was made a part of the measure that Scotland should have 25 
hereditary instead .of 16 elective peers, the number of 25, on failure of 
heirs male, to be supplied from the other members of the Scotch peerage. 
It excited considerable ferment, and though supported by the ministers and 
the irregular proceeding of a direct message from the king, it was found 
expedient to withdraw it. On the second occasion it passed the lords, and 
was thrown out in the commons by a majority against the administration 
of 269 to 177. See 19Tindai, 263. 323. 3 Belsham, 144. 2 Smollett, 
383. 391. Sir Robert (then Mr.) Walpole opposed it very ably, and anec- 
dotes respecting it will be found in his life, by Coxe. See the Old Whig, 
by Addison, for, and the Plebeian, by Steele, against the measure. 

M 3 
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while be priucipally means to promote bis own pfoticular 
views. A body of nobility is' also more peculiarly necessary 
in our mixed and compounded constitution, in order to sup- 
port the rights of both the crown and the peajpii^ by forming 
a barrier to withstand the encroachments of both. It creates 
and preserves that gradual scale of dignity which pnM^eeds 
from the peasant to the prince-; rising like a. pyramid from a 
broad foundation, and diminishing to a point as it rises. It 
is this ascending and conti*acting proportion that adds stabi- 
lity to any government; for when the departure is sudden 
from one extreme to another, we may pronounce that state to 
be precarious. The nobility therefore are the pillars, which 
are reared from among the people, more immediately to sup- 
port the throne ; and, if that falls, they must also be buried 
undor it's ruins. AcccNrdiugly, when in the last century the 
conuQons had determined to extirpate monarchy, they also 
votod the house of lords to be useless, and dangerous. And 
since titles of nobility are thus expedient in the state, it is 
also expedient, that their owners should form an independent 
an<jl separate branch of the legislature* If they were con- 
founded with the ma&s of the people, and like them had only 
a vote in electing representatives; their privileges would soon 
be borne down and overwhelmed by the popular torrent, which 
would effectually level all distinctions. It is tlierefore highly 
necessary that the body of nobles should have a distinct 
assembly, distinct deliberations, and distinct powers from 
the commons. 

The coumions consist of all such men of property in the 
kingdom, as have not seats in the house of lords ; every one 
of whom has a voice in parliament, either personally or by 
his representatives. In a free state every man, who is sup- 
posed a free agent, ought to be in some measure his own 
governor ; and therefore a branch at least of the legislative 
power should reside in the whole body of the people. And 
this power, when the territories of the state are small and it's 
citizens easily known, should be exercised by the people in 
[ 159 ] their aggregate or collective capacity, as was wisely ordained 
in the petty republics of Greece, and the first rudiments of 
the Roman state. But this will be highly inconvenient^ when 
the public territory is extended to any ccmsiderable d^ree, 

13 
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and the number of citizens is increased. Thus when, after 
the social war, all the burghers of Italy were admitted free 
citizens of Romie, and each had a vote in the pubbc assemblies, 
it became impossible to distinguish the spurious from the real 
voter, and from that titne all elections and popular delibera- 
tions grew tumultuous and disorderly ; which paved the way 
for Marius and Sylla, Pompey and Caesar, to trample on the 
liberties of their country, and at last to dissolve the common- - 
wealth. In so large a state as ours it is therefore very wisely 
contrived, that the peopile should do that by their representa- 
tives, which it is impracticable to perform in person ; repre- 
sentatives, chosen by a number of minute and separate 
districts, wherein all the voters are, or easily may be dis- 
tinguished; The counties are therefore represented by knights, 
elected by the proprietors of lands ; the cities and boroughs 
are represented by citizens and burgesses, chosen by the 
mercantile part, or supposed trading interest of the nation ; 
much in the same manner as the burghers in the diet of 
Sweden are chosen by the corporate towns, Stockholm sending 
four, Qs London does witli us, other cities two, and some only 
one^ The number of English representatives is 513, and of 
Scots 45 ; in all 558. (9) And every member, though chosen 
by one particular district, when elected and returned, serves 
for the whole re^lm. For the end of his coming thither is 
not particular, but general : not barely to advantage his con- 
stituents, but the common wealth ; to advise his majesty (as 
appears from the writ of summons*^) " de communi consilio 
" supernegotiis quihusdam arduis et urgentibitSy regem^ slatum^ 
** et defensionem tegni Angliae et ecclesiae Anglicanae concemen"' 
" tibusJ* And therefore he is not bound, like a deputy in 
the United Provinces, to consult with, or take tlie advice ofj 
his constituents upoii any particular point, uiiless he himself 
thinks it proper or prudent so to do. (10) 

, These are the cohstitueiit parts of a parliament ; the king, [ 160 ] 
the lords spiHtual and temporal, and the commons. Parts, 

** Mod. Un. Hist.xxziu.lS. <" 4 Inst. 14. 

(D) To which must now be added 100 for Ireland. 
(10) See this point beautifully put, in the close of Burke's speech to the 
electors of Bristol, 1774. 

31 4 



160 



THE RIGHTS 



Book I, 



i: 161 



of which each is so necessarj^, that the cotisent of all three 
is required tX) make any new law that shall bind the subject* 
Whatever is enacted tor law b^^ one, or by two only, of the 
three Is no statute; and to it no regard is due, unless in mat- 
ters relating to their own privileges. For though, in the 
times of nuuhiess and anarchy, the commons once passed a 
vote**, '* that whatever is enacted or declared for law by the 
" commons id parliament assembled hath the force of law ; 
** and all the people of this nation are concluded thereby, 
** althougb the consent and concurrence of the king or house 
** of peers be uot had thereto:" yet, when the constitution 
was restored in all it's forms, it was particularly enacted by 
statute 1 JJCar,IL c, 1, that if any person shall maliciously or 
advisetUy affirm, that both or either of the houses of parlia- 
ment have iiny legislative authority without the king, such 
I>erson shall incur all the [>enalties of a praemunire, 

IlL We are next to examine the laws and customs relat- 
ing to parliament^ thus united together and considered as one 
aggregate body. 

The power and jurisdiction of parliament, says sir Ed- 
ward Coke e» is so transcendant and absolute, that it cannot 
be confined, either for causes or persons, within any bounds. 
And of this high court, he adds, it may be truly said, " si 
** antiqtdtcUem species^ est vetnstissinm i si dignitatem^ est hofto- 
** raiimma^ U jurisdictionefn est capacissimaJ'* It hath sove- 
reign and uncontroulable authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, reviving, and 
expounding of laws, concerning matters of all possible deno* 
minatlons, ecclesiastical or temporal, civil, military, monUme, 
or criminal ; tljis being the place where that absolute despotic 
power, which must in all governments reside somewhere, is 
intrusted by the constitution of these kingdoms. All mis- 
] chiefs and grievances, operations and remedies, that transcend 
the ordinary course of the laws, are within tlie reach of this 
extraordinary tribunal * It can regulate or new-moclel the suc- 
cession to the crown ; as was done in the reign of Henry VIJL 
and William 11 L It can aker the established religion of the 



* ^ Jjin. lS4t* 



• i IllU. 3if. 



Ch- 2. OF PERSONS. 161 

l^d ; as was done in a variety of instances, in the reigns of 
king Henry YIIL and his three children. It can change and 
create afresh even the. constitution of the kingdom and of 
parliaments themselves ; as was done by the act of union, and 
the several statutes for triennial and septennial elections. It 
can, in short, do every thing that is not naturally impossible ; 
and therefore some have not scrupled to call it's power, by a 
figure rather too bold, the omnipotence of parliament True 
it is, that what the parliament doth, no authority upon earth 
can undo. So that it is a matter most essential to the liberties 
of this kingdom, that such members be delegated to this 
important trust, as are most eminent for their probity, their 
fortitude, and their knowledge; for it was a known apophthegm 
of the great lord treasurer Burleigh, ** that England could 
** never be ruined but by a parliament ;" and as sir Matthew 
Hale observes', this being the highest and greatest court, 
over which none other can have jurisdiction in the kingdom, 
if by any means a misgovemment should any way fall upon 
it, the subjects of this kingdom are left without all manner of 
remedy. To the same purpose the president Montesquieu, 
though I trust too hastily, presages', that as Rome, Sparta, 
and Carthage have lost their liberty and perished, so the con- 
stitution of Ei^Iand will in time lose it's liberty, will perish : 
it will perish whenever the l^slative power shall become - 
more corrupt than the executive. 

It must be owned that Mr. Locked, and other theoretical 
writers, have held, that <^ there remains still inherent in the 
** people a supreme power to remove or alter the legislative, 
" when they find the legislative act contrary to the trust re- 
*^ posed in them : for when such trust is abused, it is thereby. 
" forfeited, and devolves to those who gave it." But how- 
ever just this conclusion may be in theory, we cannot prac- 
tically adopt it, nor take any l^ctl steps for carrying it into [ 162 ] 
execution, under any dispensation of government at present 
actually existing. For this devolution of power, to the peo- 
ple at large, includes in it a dissolution of the whole form of 
government established by that people ; reduces all the mem- 
bers to their original state of equality ; and, by annihilating 

Of parliamenu, 49- " On Gov, p.f, § 149. $2^7. 

« Sp. L.11.6. 
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the sovereign power, repeals all poritive laws whatsoever be- 
fore enacted. No fanman laws will therefore suppose a case, 
wbkh at once must destroy all law, and compel men to build 
afiresh upon * new foundation, nor will they make provision 
for so desperate an event, as must render all l^al provisions 
ineflectoal^ So'kmg, therefore, as the English constitution 
lasts, we may venture to affirm, that the pow^* of parliament 
is absolcrte and without oontroul^l 1) 

Ik order to prevent the -mischiefs that might arise, by 
placii^ this extensive audiorit^ in hands that are eidicr inca- 
pable, or dse improper to manage it, it is provided by the 
eostoin and law of parliament •>, that no one shall sit or vote 
in ddier house, nnl^ he be twenty-one years of nge. This 
is also expressly declared by statute 7 & 8 W. III. c.25. with 
r^ard to the house of commons ; doubts having arisen, from 
some oontradictDry adjudications, whether or no a minor was 
incapacitated from sitting in that house ^. It is also enacted 
by statute 7 Jac I. c 6. that no member lie* permitted to ebter 
into the house of commons, tiD he hath taken the oath of 
allegiance before the lord-steward or his deputy: and by 
SO Car. II. St. 2. and 1 Geo. I.e. 13. that no member shall 
vote or sit in either house, till he hath in the presence of the 
house taken the oath of allegiance, supremacy, and abjura- 
tion, and subscribed and repeated the declaration against 
transubstantiation, and invocation of saints, and the sacriBce 
of the mass. (12) Aliens, unless naturalized, were likewise by 
the law of parliament incapable to serve therein > : and now it 
i3 enacted by statute 12 & IS W.III. c.2. that no alien, even 
though he be naturalized, shall be capable of being a mem- 

• See peg. 244. ^ Com. Joorn. lOMer. 16S5. IS Feb. 

i Whitelocke, c. 50. 4 InsL 47. 1625. 

^ Com. Journ. 16 Dec 1690. 



(1 1) Locke biouelf qualifiet his propotition much in the same way as it is 
quiUfied in the text He says, " the community may be said in this respect 
to be always the supreme power, but not as considered under any form of 
goremment, because this power of the people can never take place till the 
government is dissolved." 

(12) The oath of abjuration was altered by the 6. Goo. 5. c. 53. upon the 
Am^ of the Pretender. 
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ber of either home of parliament. (13) And there are not 

only these standing incapacities ; but if any person is made a [ ^63 ] 

peer by the king» or elected to serve in the house of commons 

by the people, yet may the respective bouses upon complaint 

of any crime in s«di penan, and proof thereof, adjudge him 

disabled and incapable to sit as a member™ : and this by the 

law and custom of parliament. 

For, as ^very court of justice hath laws and customs for iu^ 
direction, some the civil and canon, some the common law,- 
others their own peculiar laws and custdms, so the high court 
of parliament hath also if s own peculiar law, called the lex et^ 
cansuetudo jparliamenti ; a law which Sir Edward Coke " ob- 
serves b, ^^ ad omnibus quaerenday a multis ignorata, d pcatds 
*^ cogtiita." It will not therefore be expected that we should 
enter into the examination of this law, with any degree of 
minuteness: since, as the same learned author assures us^, it 
is much better to be learned out of the rolls of parliament,, 
and other records, and by precedents, and continual experience,^ 
than can be expressed by any one man. It will be sufficient 
to observe^ that the whole of the law and custom of parliament 
has it's original from this one maxim, ^^ that whatever matter 
^^ arises concerning either house of parliament, ought to be 
^' examined, discussed, and adjudged in that house to which it 
^^ relates, and not elsewhere^." Hence^ for instance, the lords 
will not suffer the commons- to interfere in settling the election 
of a peer of Scotland ; the commons will not allow the lords 
to judge of the edection of a burgess; nor will either house 
permit the subordinate courts of law to examine the merits of 
either case. But the maxima upon which they proceed, toge- 
ther with the method of proceeding, rest entirely in the breast 
of the parliament itself ; and are not defined and ascertained 
by any particular stated law& 

"^ Whitelocke of pari, c 102. See 21 Jan. 1640. . 6 Mar. 1676. 6 Mar. 
Lords* Joum. 3 May 162a 13 May 1711. 17 Feb. 1769. 
1624. 26 May 1725. Oon. Joiim. " 1 Inat.Il. 
14 Feb. 1580. 21 Jun. 1628. 9 Nov. * 4 Inst. 50. 

f 4 Inst. 15. 

( 1 3) See post, p. 374. Tins wus pMrt of the succession btU of 1700. See 
4 Biiniet, 486. 1 STindal, 91. 
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The privili'geti of parliament aru likewise very large and 
indefinite. And therefore when in 31 Hen* VI* the house of 
lords propounded a question to the judges concern mg them, 
tlie chief justice, sir John Foitescue, in the name of \\\s 
brethren, declared, " that they ought not to make answer to 

that question 1 for it hath not been used aforetime that the 
** jtistices should in anywise determine the privileges of the high 

court of parllatnent. For it is so high and mighty in it's 
** nature, that it may make law : and that which is law, it may 
" make no law : and the determination and knowledi^ of that 
" privilege belongs to the lords of parliament, and not to the 
** justices V Privilege of parliament was principally estahlish- 
ed, in order to protect it's members not only from bein^ 
molested by their fellow-subjects, but also more especially fnuu 
bekig oppressed by the power of the crown. If therefore all 
the privileges of parliament were once to l>e set clown and 
ascertained, and no privilege to be allowed but what was so 
defined and determined, it were easy for the executive power 
to devise some new case, not within the line of privilege, and 
under pretence thereof to harass any refractory member and 
violate the iVecdoni of partiament. The dignity and independ- 
ence of the two houses are tlierefore in great measure preservetl 
by keeping their privileges indefinite. Some however of the 
more notorious privileges of the memliers of either house arc, 
privilege of speech, of (>erson, of their domestics, and o\^ their 
lands and goods (14)- As to the first, privilege of speech, it 
is declared by the statute i \¥. & M- st, 2. c.2, as one of the 
liberties of die people, " that the freedom of sj>eech, and 
** debates and proceedings in parlian»ent, ought not to Ik? 
** Impeached or questioned in any court or phice out of par- 
** liamenl," And this freedom of speech is particularly 
demanded of the king in person, by the speaker of the house 
of commons, at the opening of every new parliament. 8o 
likewise are the other privileges, of persons, servants, lands, 
and goods i which are immunities as ant lent as E<lward the 
confessor, in whose laws ' we fijid this precept, '* nd st/rtodos 



1 Seld. B«itm«gf;t ptt 1. c. 4* 



tap. S. 



(14) Hcc inOiH>.a. c*SO. poit,i). i(?J. aiul tlie 45Geo.^. c.rJ4, VolJU. 
I*. 2189. n- la iiad 445. Q. ID, 
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" ad capitida venieniibuSf sivc surmnoniti sitUj sive per se quid 
" agendum habuertntj sit sumrna pax : " and so too, in the old 
Gothic constitutions, " extenditur Jubc pax et securitas ad 
" quatuordecim die$j convdtato regiii senatu*'^ This included 
formerly not only privilege from illegal violence, but ako from 
legal arrests, and seizures by process from the courts of law. [ 165 3 
And still to assault by violence a member of either house, or 
his menial servant, is a high contempt of Parliament, and there 
punished with the utmost severity. It has likewise peculiar 
penalties annexed to it i];i„tbe courts of law, by the statutes 
5 Hen. IV. c.6.^ and 11 Hen, VI. c. 11. Neither can any 
member of either house be arrested and taken into custody, 
unless for some indictable offence, without a breach of the 
privilege of parliament. 

But all other privileges which derogate from the common 
law in matters of civil right, are now at an end, save only as 
to the free<lom of the member's person ; which in a peer (by 
privilege of peerage) is for ever sacred and inviolable ; and la 
a commoner (by the privilege of parliament) for forty days 
after every prorogation, and forty days before the next ap- 
pointed meeting t; which is now in effect as long as the 
parliament subsists, it seldom being prorogued for more than 
fourscore days at a time. As to all other privileges, which 
obstruct the ordinary course of justice, they were restrained 
by the statutes 11 & 12 Vl^. III. c. 3., 2 & 3 Ann. c. IS-^and 
11 Geo. II. c. 24. and are now totally abolished by statute 10 
Geo. III. c. 50., which enacts, that any suit may at any time 
be brought against any peer or member of parliament, their 
servants, or any other per^n entitled to privilege of parlia- 
ment ; which shall not be impeached or delayed by pretence 
of any such privilege; except that the person of a member of 
the house of commons shall not thereby be subjected to any 
arrest or imprisonment Likewise, for the benefit of com- 
merce, it is provided by statute 4 Geo. III. c, 33. that any 
trader, having privilege of parliament, may be served with 
regular process for any just debt to the amount of 100/. and 
unless he make satisfaction within two months, it shall be 
deemed an act of bankruptcy; and that commissions of bank- 

* Stiernh. dejure Cotlu /.3. c. 3.' ' 2 Lev. 72. 
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rapt may be issued against siich privil^ed traders, in like 
manner as ogainst any other*. (15) 

The only way, by which courts of justice could antiently 
take cognisance of privilege of parliament, was by writ of 
privilege, in the nature of a supersedeas^ to deliver the party 
[ 166 ] oot of custody when arrested in a civil suitu. For when a 
letter was written by die speaker to the judges, to stay pro- 
ceedings against a privileged person, they rejected it as 
contrary to their oath of office \ But since the statute 1 1 & 
12 W.IIL c S. which enacts that no privil^ed person shall 
be subject to arrest or im[msonment, it hath been held that 
soch arrest is irregular a& initio^ and that the party may be 
discharged upon motion ^. It is to be observed, that there is 
no precedent of any such writ of privil^^e, but only in civil 
suits; and that the statute of 1 Jac I. c IS. and that of king 
WiUiam (whidi remedy some inconveniences arising from 
privilege of parliament) speak only of civil actions. And 
therefore the claim of privil^;e hath been usually guarded 
with an exception as to the case of indicteble crimes '; or as 
it hath been*firequendy expressed, of treason, felony, and 
breach (or surety) of the peacer. Whereby it seems to have 
been understood that no privilege was allowable to the mem- 
bers, their families, or servants, in any crime whatsoever : for 
all crimes are treated by the law as being contra pacem domini 
regis. And instances have not been wanting, wherein pri- 
vileged persons have been convicted of misdemesnors, and 
committed, or prosecuted to oudawry, even in the middle of 
a session*; which proceeding has afterwards received the 
sanction and approbation of parliament*. To which may be 
added, that a few years ago, the case of writing and publishing 
seditious libels was resolved by both houses^ not to be entitled 
to privil^;e; and that the reasons upon which that case 

* Dyer, 59. 4 Pryiu Brof. iVfi.757. * Jiick, 16 Edw. IF. m Scacck. — 

* Latch. 48. Noy. 83. Lord lUym. 1461. 

"^ Btnu 989. * Com. Journ. 16 May, 1726. 

* Com. Jouro. 17 Aug. 1641. ^ Com. Journ. S4N6T.,Lonl*s Journ. 
7 4 Imt. 26. Com. Journ. 90 May, 29 Nov. 176S. 

1675. 



(15) SeeVoLU. p.479. 
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proceeded S extended equally to every indictable offence. (16) 

So that the chief, if not the only^rivilege of parliament, in such 

cases, seems to be the right of receiving immediate information 

of the imprisonment or detention of any member, with the 

reason for which he is detained : a practice that is daily used 

upon the slightest military accusation, preparatory to a trial C 167 ] 

by a court martial^; and which i3 recognizied by the several 

temporary statutes &r suspending the habeas corpus act®; 

whereby it is provided, that no member of either house shall 

be detained tiU the matter of which he stands suspected be first 

communicated to the house of which he is a member, and the 

consent of the said house obtained for his commitment or 

detaining. But yet the usage has uniformly been, ever since 

the revolution, that the communication has been subsequent 

to the arrest. (17) 

These are the general heads of the laws and customs re- 
lating to parliament, considered as one aggregate body. We 
will next proceed to 

IV. The laws and customs relating to the house of lords * 

in particular. These, if we exclude their judicial capacity, 
which will be more properly treated of in thie third and fourth 
books of these commentaries, will take up but little of our 
time. 

One very antient privilege is that declared by the charter 
of the forest^, confirmed in parliament 9 Hen. IIL; viz. that 
every lord spiritual or temporal summoned to parliament, 
and passing through the king's forests, may, both in going 
and returning, kill one or two of the king's deer without war- 
rant ; in view of the forester if he be present, or on blowing 
a horn if he be absent.: that he may not seem to take the kings 
venison by stealth (18). 

« Lords' Protett, ibid, (16) « Ptaticularly 17 G.II. c.ff. 

/ Com. Journ. 90AlHr.l76S. ' c.ll. 

(16) See State Triids, voLxix. p. 994. 

(17) Secl6Tindal,4i6. 

(18) SeeLd.Lyttleton'8H.2d.vol.v. p. 296. 2d. ed., from which it should 
seem that thb privilege was rather granted than declared by the Carta de 
Foresta. 
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In the next place they have a right to be attended, and 
constandy are, by the judges of the court of king^s bench 
and common pleas, and such of the barons of the exchequer 
as are of the degree of the coi^ or have been made seijeaots 
at law; as likewise by the king^s learned counsel being Ser- 
jeants, and by the masters of the court of chancery ; for their 
advice in point of law, and for the greater dignity of their 
proceedings. The secretaries of state, with the attorney and 
sdlicitor-general, were also used to attend the house of peers, 
and have to this day (together with the judges* &c.) their 
[ 168 } regular writs of summons issued out at the beginning of 
every parliament S ad tractandum et consilium impendendum^ 
though not ad consentiendum ; but, whenever of late years 
they have been members of the house of commons \ their 
attendance here hath fidlen into disuse. 

Another privilege is, that every peer, by licence ob- 
tained from the king, may make another lord of parliament 
his proxy, to vote for him in his absence ^ A privilege, which 
a piember of the other house can by no means have^ as he is 
himself but a proxy for a multitude of other people ^. 

Each peer has also a right, by leave of the house, when a 
vote passes contrary to his sentiments, to enter his dissent on 
the journals of the house, widi the reasons for such dissent ; 
which is usually styled his protest 

All bills likewise, diat may in their consequences any way 
afiect the rights of the peerage, are by the custom of par- 
liament to have their first rise and beginning in the house of 
peers, and to suffer no changes or amendments in the house 
of commons. 

There is also one statute peculiarly reladve to the house 
of lords, 6 Ann. c. 23. which regulates the election of the 
sixteen representative peers of North Britain, in consequence 
of the twenty-second and twenty-third articles of the union ; 

> Beat. 31 Hen.yiII. c.lO. SmiUi's 8 Ftb. 16S0. 10 Fab. 1685. 4 Intt 

commonw. b.2. c.3. Moor.551. 4lnit. AS, 

4. Hale of Part 140. ' Seld. bwMUigt, p. 1. c. I. 

h See Com. Journ. 11 Apr. 1614. ^ 4 Init. 12. 
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and for that purpose prescribes the oaths, ^-c. to be taken 
by the electors ; directs the mode of ballotting ; prohibits 
the peers electii^ from being attended in an unusual man- 
ner ; and expressly provides, that no other matter shall be 
treated of in that assembly, save only the election, on pain of 
incurring a praemunire. 

V. This peculiar laws and customs of the house of com- 
mons relate principally to the raising of taxes, and the elec- 
tions of members to serve in parliament. 

First, with regard to taxes : it is the antient indisputable 
privilege and right of the house of commons, that all grants 
of subsidies or parliamentary aids do b^in in their house, [ 169 ] 
. and are first bestowed by them ^ ; although their grants are 
not effectual to ^ all intents and purposes, until they have the 
assent of the o^er two branches of the legislature. The 
general reason given for this exclusive privilege of the house 
of commons, is, that the supplies are raised upon the body of 
the people, and therefore it is proper that they alone should 
have the right of taxing themselves. This reason would be * 
unanswerable, if the commons taxed none but themselves : 
but it is notorious that a very large share of property is in 
the possession of the house of lords : that this property is 
equally taxable, and taxed, as the property of the commons ; 
and therefore tlie commons not being the sole persons taxed, 
this cannot be the reason of their having the sole right of 
raising and modelling the supply. The true reason, arising 
from the spirit of our constitution, seems to be this. The ' 
lords being a permanent hereditary body, created at pleasure 
by the king, are supposed more liable to be influenced by 
the crown, and when once influenced to continue so, than 
the commons, who are a temporary elective body, freely 
nominated by the people. It would therefore be extremely 
dangtnMis to give the lords any power of framing new 
taxes for the subject ; it is suflicient that they have a power 
of rejecting^ if they think the commons too lavjsh or impro- 
vident in their grants. But so unreasonably jealous are the 
commons of this valuable privilege, that herein they will not 

> 4 last. 29. 
VOL. I. N 
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sofler die odier hone to exert any power bfot that of reject- 
n^; thcT wSBL not permit the least alteraticm or amendment 
to be miide hr die lords to the mode of taxing the people by 
a moncT b31; vpder which appellation are included all 
bills, by which money is directed Co be raised upon the sub- 
ject» Sat any purpose or in any shape whatsoever ; either for 
the ex^endes of government, and collected from the king- 
dom in general, as the land-tax ; or for private benefit, and 
collected in any particular district, as by turnpikes, parish 
rates, and the like. Yet sir Matthew Hale * mentions one 
case, founded on the practice of parliament in the reign of 
[ 170 ] Henry VI. % wherein he thinks the lords may alter a money 
bHl : and that is, if the commons grant a tax, as that of 
tonnage and poundage^ for Jbtar years ; and the lords alter 
it to a less time, as for two years ; here, he says, the bill 
need not be sent back to the commons for their concurrence, 
bur may receive the ro}'al assent without forthar ceremony: 
for the alteradon of the lords is consistent with' the grant of 
the commons. But such an experiment will hardly be re* 
peated by die lords, under the present improved idea of the 
privilege of the house, of commons, and, in any case where 
a n^oiKT bill is nHuamled to the commons, all amendments in 
the UHxie of t2ixation are sure to be rejected. 

Xkxt wiih n^rard to the elections of knights. cidzen<;» 
am) bui^|>;esse:^ ; we mjy observe, that hefetn cvcscits the 
t'Xt'rc^ iUT the iWsKHmcical part of oar eonstkudcwi : for in 
a iWim^cvm^v there cutt be no cxercsse of so>veffe^;Qty bvt by 
suflTrt^^ which is the decbraucn of the peopfe*» wt!L In ah 
ileuKvracies^ therv&^re it b of the utmost im p ^ta nce to 
regulate by %h^Htv ami in what manaen the s ufiag e s are to 
be given. AaJ the Atheniatts were so jteth* jealons of this 
pretvgative^ thai a strauger^ wbo aotterfared oa the assemblies 
of the people^. w;ks puubhixl by chetr liw» wtdi death : be^ 
cause such a oidtt was esteemed gu^ of h^ trcAwm by 
asurpiiig tiKwe ng^ of soveret^cy. ti> whkh he had no 
tide. In EDglaod. where the people ik> hm drhafee in a 
«^41ective body* twt by reprvsentaftiucK tbe eaunrtfie of thcs 
soveruipitj con»wt> m t!ie choice of representiUxvv^^ The laws 
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have therefore verj' strictly guarded against usurpation or 
abuse of tliis power, by many salutary provisions, which may 
be reduced to these three points, 1. The qualifications of the 
electors. 2. The qualifications of the elected. 3. The pro- 
ceedings at elections. 

1. As to the qualifications of the electors. The true reason 
of requiring any qualification, with regard to property, in 
voters, is to exclude such persons as are in so mean a situation 
that they are esteemed to have no will of their own. If these 
persons had votes, they would be tempted to dispose of them [ ^71 ] 
under some undue influence or other. This would give a 
great, an artful, or a wealthy man, a larger share in election^ 
than is consistent with general liberty. If it were probable 
that every man would give his vote freely and without influence 
of any kind, then, upon the triie theory and genuine prin- 
ciples of liberty, every member of the community, however 
poor,, should have a vote in electing those delegates, to whose 
-cfaavge is committed the disposal 6f his property^ his liberty, 
ahd his life. But, suice that can hardly be expected in per- 
sons of indigent fortunes, or such as are under the immediate 
dominion of others, all popular states have been obliged to 
establish certain qualifications ; whereby some who ai*e sus- 
pected to have no will of their own, are excluded fix)m voting, 
in order to set other individuals, whosie wills may be supposed 
independent, more thoroughly upon « level vfith each other. 

And this constitution of sufirages is framed upon a wiser 
principle, with us, than either of the methods of voting, by 
centuries, or by tribes, among the Romans. In the method 
by centuries, instituted by Seryius Tullius, it was principally 
property, and not numbers, that turned the scale :^ in the 
mediod by tribes, gradually introduced by the tribunes of the 
people, numbers only were regiardedj ahd property entirely 
overlooked. Hence die laws passed by the former method had 
usually too great a tendency, to aggrandize the patricians or 
rich nobles ; and thbse by the latter had too much of a levelling 
principle. Our constitution steers between the two extremes. 
Only such are entirely excluded, as Caii have no will of their 
own: there is hardly a free agent to be found, i^ho is nbt 
entitled to a vote in some place or other in the kingdom. 

N 2 
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Nor is comparative wealth, or proper^, entirely disregarded 
in elections ; for though the richest man has only one vote at 
one place, yet if his property be at all difiiised, he has pro- 
bably a right to vote at more places than one, and therefore has 
many representatives. This is the spirit of bur constitution : 
[ 172 ] not that I assert it is in fact quite so perfect ■> as I have here 
endeavoured to describe it; for if any alteraticm might be 
wished or suggested in the present frame of parliaments, it 
should be in fevour of a more complete representation of the 
people. 

But to return to . our qualifications ; and first those of 
electors for knights of the shire. 1. By statute 8 Hen. VI. c.7. 
and lOHen.VL c.2. (amended by 14Geo.IlI. c58.) the 
knights of the shire shall be chosen of people whereof every 
man shall have fireehold to the value of forty shillings by the 
year within the county ; which (by subsequent Statutes) is to 
be clear of all charges and deductions except parliamentary 
and parodiial taxes. (19) The knights of shires are the re- 
presentatives of the landholders, or landed interest of the 
kingdom : their electors must therefore have estates in lands or 
tenements, within the county represented : these estates must 
be freehold, that is, for term of life at least : because beneficial 
leases for long terms of years were not in use at the making of 
these statutes, and copyholders were then litde better than 
villeins, absolutely dependent upon their lords : this freehold 
must be of forty shillings annual value : because that sum 
would then, with proper industry, fiirnish all the necessaries 
of life, ai)d render the freeholder, if he pleased, an independent 
man. For bishop Fleetwood, in his chronicum predasum^ 

" The candid and intelligent reader time and a loose state of national morals 
will apply thisobsenration to manj other have too great a tendency to produce, 
parts of the work before him, wherein T!b% incurrations of practice are thea 
the constitution of , our laws ^nd govern- the most notorious when compared with 
ment are represented as nearly approach- the rectitude of the rule ; and to elud- 
ing to perfection ; without descending to date the clearness of the spring, comrcys 
tl^ invidious task of painting out such the strongest satire on tfaoee who have 
deviations and corruiitions, as length of polluted or dulurbed it. 



( J 9) Even befcure these sUtutes it was necessary to have a freehold in the 
county, to be entitled to vote. Aihhf v. WkUe, per Lord Holt. Ld.Raym. 

950. 
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written at the ix^inning of the present century, has fully 
proved forty shillings in the reign of Henry VI. to have been » 
-equal to twelve pounds jo^r annum in the reign of queen Anne ; 
and, as the value of money is very considerably lowered since 
the bishop wrote, I think we may fair).y conclude, from this 
and other circumstances, that what was equivalent to twelve 
pounds in his days is equivalent to twenty at present The 
^other less important qliidifications of the electors for counties 
in England and Wales may be coUected^from the statutes cited 
in the margin^; which direct, 2. That no person under 
twenty-one years of age shall be capable of voting for any [ 178 ] 
member. This extends to all sorts of members, as well for 
boroughs as counties ; as does also the next, viz. S. That no 
person convicted of peijury, or subornation of peijury, shall 
be capable of voting in any election. 4. That no person shall 
vote in right of any freehold, granted to him fraudulently to 
qualify him to vote. Fraudulent grants are such as contain 
an agreement to re-convey, or to defeat the estate granted ; 
which agreements are made void, and the estate is absolutely 
vested in the person to whom it is so granted* And to guard 
the better against such frauds, it is farther provided, 5. That 
every voter shall have been in the actual possession, or receipt 
of the profits of his freehold to his own use above twelve calen- 
dar months before ; except it came to him by descent, marriage, 
marriage settlement, will, or promotion to a benefice or office. 
6. That no person shall voite in respect of an annuity or rent- 
charge, unless registered with the clerk of the peace twelve 
calendar months before. (20) 7. That in mortgaged or trust 
estates, the person in possession under the above-mentioned 
restrictions, shall have the vote. 8« That only one person 
shall be admitted to vote for any one house or tenement, to 
prevent the splitting of fi*eehoIds. 9t That no estate shall 
qualify a voter, unless the estate has been assessed to some 

<" 7& 8 W. III. cS5. lOAnn. cSS. 2 Geo. II. c S4. 18 Geo. II. clS, 
31 Geo. II. c. 14. 3 Geo. III. c*. 84. 

(20) Except in cases where it coraes to him by descent, mar^uige» mar- 
riage settlement, devise, presentation to a bendKce, or promotion to an 
office, in all which cases a certificate on oath must be entered in the same 
manner before the fint day of the election. 

N 3 
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Jaiid-taK !ud# at least twelve months liefore the election, (91) 
10. That no tenant by copy of cnint roll slialt be perniittect to 
vote as a treeholder* Thus much for the electors in coun- 
ties. (22) 



As for the electors of citizens and bnrgesscs, these are 
.supposed to l>e the mercantile part or trading interest of this 
kingdom* But as trade is of a fliictimtiiig nature, and seldom 
long fixed in a place, it was formerly left to the crown to 
summon, j^o m nafa^ the most flourishing towns to send re- 
presentatives to parliatnentt So that as towns increased in 
trade, and grew populous, they weve admitted to a share m the 
legislature. But the misfortune is, that the deserted boroughs 
[ 17i ] continued to lie summoned, as well as those to whom their 
trade and inhabitants were transferred ; except a few which 
petitioned to be eased of the expence, then nsnaJ, ol' main- 
taining their members : four shillings a day being allowed for 
fl knight of the shire, and two shillings for a citizen or burgess ; 
which was the rate of wages established in the reign of Ed* 
ward III,P Hence tlie members fbt boroughs now betir above 
a quadruple proportion to those for counties, and tlie number 
of parliament men is inci-eased since Fortescue's time^ in the 
reign of Henry the sixth^ from 300 to upwards of 500, ex* 
elusive of those for Scotland. The universities ware in 
general not empowered to send burgesses to parliamcnf i 
though once, in 28 Edw, L, when a parliament was summoned, 
to consider of the kiuf^s right to Scotland, there were issued 
writs which required the university of Oxford to send up four 
or Jive, and that of Cambrklge two or threes of their most dis- 
creet and learnetl lawyers for that purj^jse ""^ But it was king 



» 4 Inst. 46. 



Prynm P*rL Writ*, J . ^5. 



(21) Tbit h reduced to six pLlc^ndar jDonth^ by the So Geo. 3. c, 17.; but 
if k cgmes to the voier by any of the means $pcci5eti in the last nole within 
twelve cfLlendar mortlhs before the election, it u snoiigh to »hcw that it hits , 
been R«»ci5ed^ithhi two years In the name of the ])er»on Llirongli whotu the 
irotar daims title, or that of his |>redeees«or in the ofllce, 

(ifl) la nddition to this list of perKin^ i[i$i|uiiiified to vote^ wheiher for 
comitlei, or citi«r, nnd borough^i, may be adtlcd i*eers, outlaws, ftJoni at- 
tainted OF convict, persons convicted of bribery at any dcction, [ierBon» 
rrceiviitg t>°*^ochial relief within one yeai before tlic election, except under 
ccrtatu circiijn»lfttice», und all revenue ofEcen. 
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James tbe'fir^t who indulged them wiUi the permanent privi- 
lege to s^niJL constantly two of .their own body.; to serve for 
those students, who, though useful members of the comuvu- 
nity, were neither concerned in the landed nor ihe trading in- 
terest ; and to protect in the legislature the rights of the repub- 
lic of letters. The right of election in boroughs is various, 
depending entii*ely on the several charters, customs, and con- 
stitutions of the respective places, which has occasioned infinite 
disputes; though now by statute 2 Geo. II. ^24*, the right of 
voting for the future shall be allowed according to the last de- 
termination of the bouse of commons concerning it. And by 
statute S Geo. III. c. 15. no fireeman of any city or borougk 
(other than such as claim by birth, marriage, or servitude) 
shall be entitled to vote therein, unless he hath been admitted 
to his freedom twelve calendar months before. (23) 

2. Next, as to the qualifications of persons to be elected [ 175 ] 
members of the house of commons. Some of these depend 
upon the law and custom of parliament, declared by the house 



(2J) The principles of borough representation arc still very unsettled, and 
several oi the positions laid down in this place in the text must be taken as 
being now much questioned. It is doubted whether the electors of citizens 
and buf^gesses had originally any more direct connection with the trading or 
mercantile interest than any other part of the community; it is doubted 
also whether it was ever left to the crown to summon pro re natd the most 
flourishing towns to send representatives. On the other hand, it is affirm^ 
that boroughs were merely towns entrusted with their own local govern- 
ment^ and taken out of the sheriff's jurisdiction; that when representation 
began, the inhabitants were not among the number of those who attended 
the county court, and elected the knights of the shire, and consequently that 
they elected representatives for themselves ; of course it follows that all 
boroughs had a right, or were bound in duty, to make a return ; and ac- 
cordingly it is said that the, precepts to the sheriff commanded him to sum- 
mon all boroughs indiscriminately, and not a select nnmber by name. But 
it is still contended that representation and population had such a negative 
connection by the constitution, that when a borough, owing to a reduction 
in wealth or inhabitants, ceased to be able to perform the duties, or dis- 
charge the burthens incident to it's character as such, it ceased to be a 
borough, was absorbed into the county jurisdiction, and was represented by 
the knights of the^ shire. Upon these and many other points there is qo 
definitive decision, which might be cited, and to argue upon them usefully 
would exceed the limits of a irote ; I therefore think it better to content 
myself with the statement of them. 

N 4 
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of commons' ; others upon cerUun sUrtotes. And from these 
it appesrsy 1. That tbejr most not be aliens born*, or nnnon^ 
2« Thai th^ most not be anj of the twdve jodges% because 
thejr sit in the iords^ bouse ; nor of the ckrgy^, for they sit 
in the convocation ; (24) nor persons attainted of tieason or 
felony*, for they are unfit to sit any where. 3. That sherifi 
of eoonties, and mayors and bailifl& of boroughs, are not 
eligible in their respectiTe jurisdictions, as being returning 
officers^; butthat the sheriflEi of cmecoimty are eligible to be 
knights of an(yther^ . 4. That, in strictness, all members 
ought to have been inhabitants of the places for which they 
are chosen*: but this, having been long disr^arded, was at 
length entirely repealed by statute 1 4 Geo. 111. c. 58. 5. That 
no persons concerned in the management of any duties or 
taxes created since 169^ except the commissioners of the 
treasuryi>, nor any of the cheers following^ viz. commis- 
sioners of prizes, transports, sick and woimded, wine licences, 
[ 176 3 navy, and victualling; secretaries or receivers of prizes; 
comptrollers of the army accounts; agents for regiments; 
governors of plantations and tbdr deputies; officers of Mi- 
norca or Gibraltar ; officers of the excise and customs ; clerks 

' 4 lost. 47, 48. S3 Mar. 16Sa 2. 4. 15 Jun. 1 7 Nor. 

* See pag.lSS. 1685. HaL oTpvL 1 14. 

< Jiid. ' 4 Inst. 48. Whitelockc of pari. ch. 

" Comni. Journ. 9 Nov. 1605. 99, 100, 101. 

'^ Comm.Journ. 130ct.l55S. 8 Feb. * Sut. 1 Hen.V. c.l. 23 Hwi.VJ. 

161:0. 17 Jan. 1661. c. 15. 

» Com. Journ. 21 Jan. 1580. 4 Inst. *" Sut 5& 6 W. & ^. c. 7. 

47. < Stat. 11 & 12 W. III. K2. IS & 

' hro, jibr, l,parHament,7, Com. 18 W. III. c. 10. 6 Ann. c.7. 

Journ. 25 June, 1604. 14 Apr. 1614. 15 Geo. II. c. 22. 

(24) There is great reason to doubt wbether this was correctly laid down 
at the time it was written, and at all events the reason is a very untatis- 
factory one — it would not apply to unbeneficed clergymen, and might be 
UM^d with equal force to exclude bishops from the house of lords. By the 
41 Geo. 3. c.<;.l., however, the doubt was removed, and it was enacted for 
the future, that the return of priests, or any deacon, or any minister of the 
I'hurrh of Scotland, should be void, and that if such |>er8on so returned 
sSiwild presume to sit, or vote, he should forfeit 500/. for every day on 
wlih h he fthould sit or vote, and, in addition to such forfeiture, become 
litrN|Nihli« of holding any benefice, or ecclesiastical promotion, or any office 
nf honour or profit under his majesty. 

10* 
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or deputies in the several offices of the treasury, exchequer^ 
navy, victualling, admiralty, pay of the army or navy, secre- 
taries of state, salt, stamps, appeals, wine licences, hackney 
coaches, hawkers and pedlars, nor any persons that hold any 
new office [or place of profit] under the crown created since 
1705^ are capable of being elected or sitting as members. 
6. That no person having a pension under the crown during 
pleasure, or for any term of years, is capable of being elected 
or sitting^. 7. That if any member accepts an office [of 
profit] under the crown, except an officer in the army or navy 
accepting a new commission, his seat is void ; but such mem- 
ber is capable of being re-elected'. 8. That all knights of 
the shires shall be actual knights, or such notable esquires 
and gentlemen as have estates sufficient to be knights, and by 
no means of the degree of yeomen ^ This is reduced to a 
still greater certainty, by ordaining, 9. That every knight of 
a shire shall have a clear estate of freehold or copyhold, to 
the value of six hundred pounds p^^* annum, and Qverj citizen 
and burgess to the value of three hundred pounds ; except 
the eldest sons of peers, and of persons qualified to be knights 
of shires, and except the members for the two. universities'*: 
which somewhat balances the ascendant which the boroughs 
have gained over the counties, by obliging die trading in- 
terest to make choice of landed men: and of this qualification 
the member must make oath, and give in the particulars in 
writing, at the time of bis taking his seat>. But, subject to 
these standing restrictions and disqualifications, every subject C 1 77 ] 
of the realm is eligible of common right: though there are 
instances, wherein persons in particular curcumstances have 
forfeited that common right, and have been declared ineligible 
for thai parliament by a vote of the house of commons^, or 
for ever by an act of the legislature ^ But it was an uncon- 
stitutional prohibition which was grounded on an ordinance 
of the house of lords \ and inserted in the kifi^s writs, for 
the parliament holden at Coventry, 6 Hen. IV. that no ap- 

<* SUL 6 Ann. c.7. ' Stat. 33 Geo. II. c. 20. 

* Stat. $ Ann. c. %. 1 Gm. I. st. 2. J See page 163. 

c. 56. k Stat 7 Geo. I. c 28. 

' Stat. 6 Ann. c.7. ' A Init la 48. Vryn. plea for lords, 

> Stat. 23 Hen.yi- c. H.. 379. 2 Whitelockc, .159. S«8. 
** Stat. 9 Ann. c 5. 



i77 TUB, EIGHTS Book I. 

prentice or otker mmm of ik fatw should be elected m kn^t 
of the shiie thoeiD": ia retnni for wfaidiy oar knr books , 
and tu slo fi B M* hane branded this periiament with the name 
al pmHi mmnmimm imdocimm, or the hA-kuming parliament; 
and sir Edward Coke obsenres with some sfdeen^ that there 
newer ims ngood law made thereat. (S5) 

S. Ths third point, r^raiding elertions is the method of 
proceeding therein. This » also regulated by die law of par- 
liament, and die several statutes referred «> in die margin^: 
all which I shall blend together, and extract ont of them a 
snmmary aoooont of die method of pmcwding to dectkms. 

As soon as the parliament is summoned, the lord dttnodlar 

(or if m yrmaaacj happens dufing the sittiag of parliament, the 

speaker bj order of the house; and without sudi order, if 

[ 178 ] a Tacancj happens by death, or die member^s bprnmii^ m 

{peer, in the time of a recess Sat upward of twen^ days ( W) 

• Frym. m 4 IhL IS. c.7. IS & ISW. m. c ML € iksL 

■ TTihiii, tf r irrr cSS. »Am.c5. lOAM-dlSiaii 

•4IML4S. cSS. SGaiLlI.c.S4. •GsLlLcjai 

» THouIV. cli. 8lIcm.TI. cT. 9Gcol II. cSS. IS G«l IL c SS. 

S3 Hca. VI. c. 14. 1 W. jc 31. St. :>. 10Gco.nLcJ6. llGm IIL c 4i:. 

cS. SW.&3i. St. 1. c.7. 5&6W. UGco-TILclS. 15G«LnLcS£L 

4kM. c.aOL 7W. III. C4. TJESW. SS G«dw II L c JS. 

III. cT. aidl CS5. 10 & 11 W. UL 

(55) To die Ikt of ineligible penoos athtr by t^ bv aad cDflua of 
, or br ptftkiibr ststates, most, be added pifiits ontfanrs pens 

( ooarided of briben' or trettaag, (see pott, IT5.^ pcmBi koIdH^ 
', pntcs wBt fifis abroMy or cagi^ed n tuuUMJtt vin cow^erHnnc 

(56) This caK is provided far BOfrpBtknbrij by dKS4GcnLS.c.S<. if 
the TBODCT hjyp e at by deadi or pfoowcioo to the pcefa^i, dcnaptke recess 
or previoat tbcretOy the ipeaker, opoo i e<. e i i'm g « ccfti&cite ihcimf noder 
tbe kaods of tvo Members thali pvt nocke of it in the London Gasette^ 
Ml fevteen dm nfter the i me r ti o n ofsoch nodoe shaD issK Ini wruit 
tothcdcAqfdiccrwrptD—fccoln n en m ri t . And tht thec ieimi oo of 
thh net niy not be impeded by the denth of the Spcii»,khi lMC i Mje fr o m tii» 
Vin|,duM^ or the Tacancy of his vn^ he appoints n miMn munber of ncm- 
hew^notnwrethan<eycn,nork»thanthrecwMthefii|.iBiia4ofpnrBaiDcpt, 
viih anthority to net for hiB in thb Kspecs in cane of aii^ nach CQBtinceocy. 
Bat thettatBiedoeinoCifiply,if the writ by vimie of aduch the deceased 
«r prwHNcid acariwr vas elected, was not iMui ue d to die ckfi of the 
<*•'•« i*i«" d^» hefcfe the Imtottii^ of the honatbelbrv thereces>; 
nor if tht ccnificaic ii not defivoed to theSktcnker tiaK cnocfh far the 

ao writ 
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sends his warrant to the clerk of the crown in chAiicery ; 
who thereupon issues out writs to the sheriff of every county, 
for the election of all the members to serve for that county, 
and every city and boroiigh therein. Within three days aifter 
the receipt of this writ, the sheriff is to send his precept, 
under his seal, to the proper returning oflBcers of the cities 
and boroughs, commanding them to elect tlieir members: 
and the said returning officers are to proceed to election within 
eight days from the receipt of the precept, giving four days* 
notice of the same*^; and to return the persons chosen, to- 
gether vnth the precept, to 'the sheriff. 

But elections of knights of the shire must be proceeded to 
by the sherii& themselves in person, at the next county court 
that shall happen after the delivery of the writ The county 
court is; a court held every month or oftener by the sheriff, 
intended to try little Causes not exceeding the value of forty 
shillings, in what part of the county he pleased to appoint for 
that purpose : bjiit for the election of knights of the shire it 
must be held at the most usual placed If the coi^nty court 
falls upon the day of delivering the writ, or within six days 
after, the sheriff may adjonrn'the court and election to some 
other conveinient timfe, not longi^r than sixteen d^ys, nor 
shorter than ten ; but he cabtiot alter the place, without the 
consent of. all the candidates V aitd, hi all such cases, ten days' 
public notice must be given of the time and place of Uie 
election; (28)' 

"I In the borough 6f New Shor^iam 11 Geo. III. c.55. the election ttiuU be 
In Sussex, wherein certain freeholders of within twelve da^s, with eight days' n6- 
the county are entitled to vote bj statute tice of the same. (27) 

writ to issue before the next meetixig of the.hojise;. nor if the return of the 
member deceased or promoted had been petitioned against, and the petition 
remained undecided. '- > 

The general piinciple is, that thougii ^ bouse is creat^od and meets by 
tbe. rojral prero^itive,.jr€^ af^r its assembling and during its^xis^nce, no 
vacancy shall be filled or election made except by warrant of the house 
through its speaker ; this being ** a^ording to the anticnt jurisdiction and 
authority of the house." ' 

(27) Similar provisions have been made by several statutes with respect 
to some other boroughs, as Cricklade and Aylesbury. And the officer of the 
cinque porto is allowed six days by 10& 1 1 W.3. c. 7. 

(28) But now by 25 Geo. 3. c.84. the sheriff two days after the receipt of 
the writ^ must produm at the usual place of election ft special county 

court 
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And, as it is essential to the very being ot parliament, that 
elections should be absolutely free, therefore all undue influ- 
ences upon the electors are illegal, and strongly prohibited. 
For Mr. Locke' ranks it among those breaches ct trust in the 
executive magistrate, which according to his noti<ms amount 
to a dissolution of the government, ^^ if he employs the force, 
^ treasure, and ofiicers of the society to corrupt the represent- 
** atives, and gain them to his purposes, or openly pre-engages 
** the electors, and prescribes to their choice such, whom he 
^* has by solicitations, threats, promises, or otherwise, won 
** to his designs. For thus to regulate candidates and electors 
<< and new-model the ways of election, what is it (says he) 
<^ but to cut up the government by the roots, and poison the 
<< very fountain of pubUc security P** As soon therefore as 
the time and place of election, either in counties or boroughs, 
are fixed, all soldiers quartered in the place are to remove, 
at least one day before the election, to the distance of two 
miles or more; and not to return till one day after the poll is 
ended. Riots likewise have been frequently determined to 
make an election void. By vote also of the house of com- 
mons, to whom alone belongs the power of determining con- 
tested elections, no lord of parliament, or lord lieutenant of 
a county, hath any right to interfere in the election of com- 
moners ; and, by statute, the lord warden of the cinque ports 
shall not recommend any members there. If any officer of 
the excise, customs, stamps, or certain other branches of the 
revenue, presume to intermeddle in elections, by persuading 
any voter, or dissuading him, he forfeits lOOl. and is disabled 
to hold any office. 

Thus are the electors of one branch of the l^slature se- 
cured from any undue influence from either of the other two, 
and from all external violence and compulsion. But the 
greatest danger is that in which themselves co-operate, by the 
iniamous practice of bribery and corruption. To prevent 

' On Got. p. 8. §5K». 

court to be holdeii for the purpose of the election only, not sooner than 
ten nor later tl^ sixteen days from the day of proclamation, and shall 
proceed to the election at such special county court, at if it wercan ordinary 
county court. 
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which it is enactedi that no candidate shall, after the date 
{usually called the tesU) of the writs, pr after the vacancy, 
give any money or entertainment to his electors, or promise 
to give any, either to particular persons, or to the place in 
general, in order to his being elected: on pain of being hi- 
capable to serve for that place in parliament. And if any [ 180 ] 
money, gift, c^Sce, employment, or reward be given or pro- 
mised to be given to any voter, at any time, m order to 
influence him to give or withhold his vote, as well he that 
takes as he that ofiers such bribe, forfeits 500/., and is for ever 
disabled from voting [at elections] and from holding any ofiice 
in any corporation; unless, before conviction [and within 
twelve months after the election], he will discover some other 
offender of the same kind, [so that he be convicted] and then 
he is indemnified for his own offence '• (29) The first instance 
that occurs, of election bribery, was so early as IS Eliz. when 
one Thomas Longe (being a simple man and of small ciq>acity 
to serve in parliament) acknowledged that he had given the 
returning ofiicer and others of the borough, for which he was 
chosen, four pounds to be returned member, and was for that 
premium elected. But for this offence the borough was amer- 
ced, the member was removed, and the officer fined and 

* In like manner tfie Julian law de tions ; but if the person guilty convicted 
amiiiu inSifitwl fines and infiaoj upon another offender, he was restored to hu 
aU who were guiltj of corruption at elec- credit again. Ff. 48. 14. 3. 

(89) The proaecutioiis for this ofience must be commenced within two 
years after Uie commisnon, as well as for the penalties given by 49 Geo. 3. 
c. 118. for offences of a very similar nature. This last statute imposes a 
penalty of 1000/. upon any one who directly or indirectly shall give or 
promise money, gift, or reward \o another upon any agreement, that the 
latter shall' procure or endeavour to procure the election of a M. P.; the 
penalty oi disability to serve for the place on the person elected, or 
making or knowing of the gift or promise ; and the penalty of 500/. on the 
person accepting the gift or promise. By the same statute, if the reward 
promised be any ofRee or employment, the member returned loses his seat, 
the person promising or giving the office on such contract forfeits lOOO/l, 
and the receiver of the office loses it, becomes incapable of holding any 
other, and forfeits 500^. 

It b observed in the Pandects on the crime of Ambitus — de nuUo crvmne 
iam mulUe apud Romano* laUe leges, nee itUa ntinus obtervalte. It is pro- 
bable that no measure will beeffcctual^ till the simple and obvious one, 
suggested by the author, of tendering the bribery oath to the candidates^ 
rather than to the el^tors, be adopted. 
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imprisoned ^ But, as this practice Imtli since taken much 
deeper antl more oiiiversal root, it hath ocaisioneti the making 
of these wholesome statutes ; to complete the efficacy of which 
there is nothing wanting but resolution and integrity to put 
them in strict execution. 

Undue influence being thus (I wish the depravity of man- 
kind would permit me to say, eifectually) guarded agatmt»l 
the election is to be proceedetl to on the day appointetl ; the 
sheriff or other returning oflicer first taking an oath against 
bribery, and for the due execution of his office. The can- 
diifates likewise, if requireth must swear to their quahfi- 
calion ; and the electors in counties to theirs ; and the electors 
botii iu counties and boroughs are also compellable to take 
the oiilh of abjuration and that against bribery and corruption. 
And it mlglit not be amiss, if the members elected were bound 
to take the latter oath, as well as the former: which in all 
probability would be much more effectual, than administering 
it only to the electors. 



TirE election being closed^ the returning officer in tioroughs 
returns his precept to the sheriff, with the persons elected by 
f 181 ] the majority J and the sheriff returns the whole* together widj 
the writ for the county and the knights elected ihereupou, to 
the clerk of the crow^n in chancery : before the day of meet- 
ing, if it be a new parliament, or within fourteen days after 
the election, if it be an occasional vacmicy ; and this under 
penalty of 500L (SO) If the sheriff does not return such 
knights bnly as are duly elected, he forfeits, by the okl statuteii 
of Henry VL, 100/.; and the reMirning officer in boroughs 
for a like false return 40/.; and they are btsides liable to an 
action, in which double damages shall be recovered, by the 
later statutes of king Wilhain : and any person bribing the re- 
turnmg officer shall also forfeit 300/, Butthc members returned 
by him aie the sitting members, until the house of coumions, 
upon (petition, shall adjudge the return to be false antl illegal. 

' Iiut, 2.1. Hale <^ Pjirt 1 1 2, Com* Jaurn. 10. nnd i 1 . Mmj, 1571. 

(50) h «eeii3i that by llic 25 Geo. S, c.S'K the Fetum in cjiftcs where no 
tcrutiiiy i$ dcnmiuied must bt made imtnedititdy, m on tlw day after the 

dtwc i*f the [m\i, 
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The form and manner of proceeding upon snch petition are 
now regulated by statute 10 Geo. IIL c. 16. (amended by 11 
Geo. III. 0.42. and made perpetual by 14 Geo. III. c. 15.) 
which directs the method of choosing by lot a select committee 
of fifte^i members, who are sworn well and truly to try the 
same, and a true judgment to give according to the evidence. 
And this abstract of the proceedings at elections of knights? 
citizens, and burgesses, concludes our enquiries into the laws 
and customs more peculiarly relative to the house of com- 
mons. (Si) 

VL I PROCEED now, sixthly, to the method of making laws ; 
which is much the same in both houses : and I shall touch it 
very briefly, beginning in the house of commons. But first I 
must premise, that for dispatch of business each house of par- 
liament has it*s speaker. The speaker of the house of lords, 
whose office it is to preside there, and manage the formality 
of business, is the lord chiancellor, or keeper of the king's 
great seal, or any other appointed by the king's commission : 
and, if none be so appointed, .the house of lords (it is said) 
may elect The speaker of the house of commons is chosen 
by the houses but must be approved by the king (32). And 
herein the usage of the two houses differs, that Uie speaker of 
the house of commons cannot give his opinion or argue any 

(51) The statate of the lo Geo. 9. c.l6., which is better known by the 
name of the Grenville act, and is justly celebrated for the wisdom and 
utility of its provisions, has been repeatedly amended by statutes made in 
the 25th, 28th, 32d, 36th, 42d, 47th, and 53d years of the late reign. Its 
principal objects are to secure a fair election of petition committees, to 
limit their number, and secure the constant attendance of the members, to 
impose upon their conduct the solemn sanction of an oath, and to invest^them 
with proper powers for procurbg the-attendance, and taking the examin- 
ation of witnesses. One observation may be excused on a seeming incon- 
sistency in this statute, the permitting each party to nominate a member 
of the committee ; the nominees, indeed, are sworn with the rest of the 
committee ; but it u scarcely possible to suppose that a person so chosen 
and delegated to watch over the' interests of the party choosing him, can 
be a juror qualified to try the evidence without partiality. 

(32) This point seems not to have been settled till the year 1679, when 
the house elected Sir Edward Seymour after a nomination by the conrt of 
another person. This produced a contest, which terminated, after a short 
prorogation, by the election' of a third person, and an understanding that 
the virtual election was in the house, and only a nominal approval in the 
crown.— See 2 Burnet's Hist. 195. ed. Oxon, 1825, 
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question in the house ; but the speaker of the house of lords, if 
a lord of parliatnent, niay. In each house the act of the majori- 
ty binds the whole ; and this majority is declared by votes 
[ 182 ] openly and publicly given : not as at Venice, and many other 
senatorial assemblies, privately or by ballot. This latter me- 
thod may be serviceable, to prevent intrigues and unconstitu- 
tional combinations ; but it is impossible to be practised with 
us ; at least in the house of commons, where every member's 
conduct is subject to the iiiture censure of his constituents, 
and therefore should be openly submitted to their inspection. 

To bring a bill. into the house, if the relief sought by it is 
of a private nature, it is first necessary to prefer a petition ; 
which must be presented by a member, and usually sets forth 
the grievance desired to be remedied. This petition (when 
founded on &cts that may be in their nature disputed) is refer- 
red to a committee of members, who examine the matter al- 
leged, and accordingly report it to the house ; and then (or 
otherwise, upon the mere petition) leave is given to bring in 
the bill. In public matters the bill is brought in upon motion 
made to the house, without any petition at all. Formerly, 
a}l bills were drawn in the form of petitions, which were en- 
tered upon the parliamerU rolls with the king^s answer there- 
unto subjoined ; not in any settled form of words, but as the 
circumstances of the case required ^ : and at the end of each 
parliament the judges drew them into the form of a statute, 
which was entered on the statute rolls. In the reign of 
Henry V., to prevent mistakes and abuses, the statute^ were 
drawn up by the judges before tlie end of the parliament ; 
and, in the reign of Henry VI., bills in the form of acts, 
according to the modern custom, were first intoduced. 

The persons directed to bring In the bill, present it in a 
competent time to the house, drawn out on paper, with a mul- 
titude of blanks, or void spaces, where any thing occurs that 
is dubious, or necessary to be settled by the parliament itself; 
(such especially as the precise date of tiroes, the nature and 
quantity of penalties, or of any sums of money to be raised ;) 
being indeed only the skeleton of the bill. In the house of 

• Sec among nuiubwlcw iji;;Unc«», Uic ^rlUnlidcri, 9 Edw, II. 
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lordS) if the bill b^ins there, it is (when of a private nature) 
referred to two of the judges, to examine and report the 
state of the fiicts alleged, to see that all necessary parties con- 
sent, and to settle all points of technical propriety. Hiis is [ 183 ] 
read a first time, and at a convenient distance a second time ; 
and after each reading the speaker opens to the house the 
substance of the bill, and puts the question, whether it shall 
proceed any fiurther? The introduction of the bill may be 
originally opposed, as the bill itself may at either of the read- 
ings ; and, if the opposition succeeds, the bill must be drop- 
ped for that session ; as it must also, if opposed with success 
in any of the subsequent stages* 

After the second reading it is committed, that is, referred 
to a committee, which is either selected by the house iti mat- 
ters of small importance, or else, upon a bill of consequence, 
the house resolves itself into a conmiittee of the whole house. 
A committee of the whole house is composed of every mem- 
,ber; and, to form it, the speaker quits the chair, (another 
member being appointed chairman,) and may sit and debate as 
a private member. In these committees the bill is debated 
clause by clause, amendments made, the blanks filled up, and 
sometimes the bill entirely new-modelled. After it has gone 
through the committee, the chairman reports it to the house 
with such amendments as the committee have made; and 
then the house re-con^ders the whole bill again, and the ques- 
tion is repeatedly put upon every clause and amendment 
When the house hath agreed or disagreed to the amendments 
of the committee, and sometimes added new amendments of 
it's own, the bill is then ordered to be engrossed, or written 
in a strong gross hand, on one or more long rolls (or presses) 
of parchment sewed together^ When this is finished, it is 
read a third time, and amendments are sometimes then made 
to it; and if a new clause be added, it is done by tacking a 
separate piece of parchment on the bill, which is called a 
ryderu. The speaker then again opens the contents; and 
holding it up in his hands, puts the question, whether the bill 
shall pass ? If this is agreed to, the tide to it is then settled • 
which used to be a geaaeral one for all the acts passed in the 
session, till in the first year of Henry VIII. distinct titles were 

" Noy, 84. 
VOL. Ir O 
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introduced for each chapter. After this, one of the roembeni 
[ 184 ] IS directed to carry it to the lords, and desire dieir con- 
currence; who, attended by several more^ carries it to the 
bar of the house of peers, and there delivers it to their speaker, 
who comes down from his woolsack to receive it 

It there passes through the same forms as In the other 
house, (except eng^rossing, which is already done^) and, if 
rejected, no more notice is taken, but it passes sub silentioj 
to prevent imbecoming altercations. But if it is agreed to» 
the lords send a message by two masters in chancery (or upon 
matters of high dignity or importance, by two of the judges) 
that they have agreed to the same : and the bill remains with 
the lords, if they have made no amendment to it. But if any 
amendments are mad^ such amendments are sent down with 
the Ull, to receive the concurrence of the commons^ If the 
Commons disagree to the amendments, a conference usually 
follows between members deputed from each hojase ; who for 
the most part settle and adjust the di£Gsrence : but, if both 
houses remain inflexible, the bill is dropped. If the commons 
agree to the amendments, the bill is sent back to the lords by 
one of the members, with a message to acquaint them there^ 
tirith. The same forms are observed, mutatis mutandis^ when 
the bill begins in the house of lords. But, when an act of 
grace or pardon is passed, it is first signed by his majesty, 
and then read once only in each of the houses, without any 
new engrossing or amendment ''• And when both houses have 
done with any bill, it always is deposited in the house of peers, 
to wait the royal assent ; except in the case of a bill of sup- 
ply, which after receiving the concurrence of the lords is sent 
back to the house of commons.^ 

The royal assent may be given in two ways : 1. In person ; 
when the king comes to the house of peers, in his crown and 
royal robes, and sending for the commons to the bar, the titles 
of all the bills that have passed both houses are read ; and the 
king's answer is declared by the clerk of the parliament in Nor- 
inan-Frenoli : a badge, it must be owned, (now the only one 
remaining,) of conquest ; and which one would wish to see 

^ D'eww'n JourD. 20. 73. Com. Journ. "= Com. Joum. 24 July 1660. 
17 June 1747. 



Ch.2. OF PERSONS. 184 

fall into total oblivion, unless it be reserved as a soknm me- 
mento to remind us that our liberties are mortal, having once 
been destroyed by a foreign force. If the king consents to a [ }85 ] 
public bill, the derk usually declares, << le toy le veuiy the 
" king wills it so to be ;** if to a private bill, " soitfait comme 
^^ il est desirSf be it as it is desired." If the king refuses his 
assent, it is in the gentle language of ^< le roy ^avisercL, the 
<^ king will advise upon it" When a bill of supply is passed, 
it is carried up and presented to the king by the speaker of the 
house of commons ^ ; and the royal assent is thus expressed, 
** le roy remercie ses loyal subjects^ accepte leur benevolence^ et 
^^ aussi le veut^ the king thanks his loyal subjects, accepts their 
^' benevolence, and wUls it so to be/' In case of an act of 
grace, which originally proceeds from the crown, and has the 
royal assent in the first stage of it, the clerk of tlie parliament 
thus pronounces the gratitude of the subject ; ** les preUUSy 
*^ setgneurti et commons^ en ce present parliament assemblies^ au 
<^ nom de touts vous autres subjectSj remercient tres humblement 
" votre majestii et prieni a Dieu vous donner en santi bone vie 
^^ et longue ; the prelates, lords, and commons, in this present 
^^ parliament assemUed, in the name of all your other sub- 
^' jects, most humbly thank your majesty, and pray to God 
" to grant you in health and wealth long to live *." 2. By the 
statute S3 Hen. VIII. c 21. the king may give his assent by 
letters patent under his great seal, signed with his hand, and 
notified in his absence to both houses assembled together in 
the high house. And, when the bill has received the royal 
assent in either of these ways, it is then, and not before, a 
statute or act of parliament. 

This statute or act is placed among the records of the 
kingdom; there needing no formal promulgation to give it 
the force of a law, as was necessary by the civil law with 
regard to the emperor's edicts ; because every man in England 
is, in judgment of law, party to tiie making of an act of par- 
liament, being present thereat by his representatives. How- 
ever, a copy thereof is usually printed at the king's press ibr 
the information of the whole land. And formerly, before 
the invention of printing, it was used to be published by the 

r S9f, PaH, 9 Htn, IV.'m Pryn. 4 InsL 28. 29. * D*ewi»'s Jourti. SS. 
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slieriflT of every county ; the king^s writ being sent to him at 
the end of every session, together with a transcript of all die 
[ 1S6 ] acts made at diat session, commanding him, *^ uL sUUuia iUa^ ' 
^^ et omnes articulos in dsdem contentos, in singulis locis ubi expe^ 
" dire videritf publice prodamariy etfrmiter teneri et observari 
** faciatr And the usage was to proclaim them at his county 
court, and there to keep them, that whoever would, might 
read or take cq>ies ther^; which custom continued till the 
reign of Henry the seventh*. 

An act of parliament, thus made, is the exercise of the 
highest authority that this kingdom acknowledges upon earth. 
It hath power to bind every subject in the land, and the do- 
minions thereunto belonging; nay, even the king himsell^ 
if particularly named therein. And it cannot be altered^ 
amended, dispensed with, suspended, or repealed, but in the . 
same forms and by the same authority of parliament : for it is 
a maxim in law, that it requires the same strength to dissolve 
as to create an obligation. It is true it was formerly held 
that the king might in many cases dispense with penal star 
tntes** : but now by statute 1 W. & M. st 2. c.2. it is declared, 
that the suspending or dispensing with laws by regal authority, 
without consent of parliament, is illegal. 

VIL Theuk remains only, in the seventh and last place» 
to add a word or two concerning the manner in which par- 
liaments may be adjourned, prorogued, or dissolved. 

An adjournment is no more than a continuance of the ses- 
sion from one day to another, as the word itself signifies : 
and this is done by tlie authority of each house separately 
every day ; and sometimes for a fortnight or a month together, 
tt« at Christmas or Easter, or upon other particular occasions. 
Hut the adjournment o'f one house is no adjoummaat of the 
''Uiur «. It hath also been usual, when his majesty hath signi- 
"*^' hlM pleasure that both or either of the houses should ad- 
V^^^fn ihttuiielves to a certain day, to obey the king's pleasure 
•*' *>«"IM, and to adjourn accordingly ^ Otherwise, besides 

* Jf* ^^^' Bacon, Elem. « Com. Jouni. jMMm : e. f . 1 1J«a. 

157S, 5Apiilie04. 4jttii.HNov. 
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the indecorum of a refusal, a prorogation would assuredly 
follow : which would often be very inconvenient to both pub- [ 187 ] 
lie and private business. For prorogation puts an end to the 
session ; and then such bills as are only begun and not per- 
fected, must be resumed de novo (if at all) in a subsequent 
session : whereas, after an adjournment, all things continue 
in the same state as at the time of the adjournment made, and 
may be proceeded on without any fresh commencement. 

A PROROGATION is the continuance of the parliament from 
one session to another, as an adjournment is the continuation 
of the session from day to day. Hiis is done by the royal 
authority, expressed either by the lord chancellor in his ma- 
jesty's presence, or by commission from the crown, or fre- 
quently by proclamation. Both houses are necessarily 
prorogued at the same time ; it not being a prorogation of 
the house of lords, or commons, but of the parliament. The 
session is never understood to be at an end until a proroga- 
tion ; though, unless some act be passed or some judgment 
given in parliament, it is in truth no session at all^ And 
formerly the usage was, for the king to give the royal assent 
to all such bills as he approved, at the end of every session^ 
and then to prorogue the parliament; though sometimes only 
for a day or two'; afler which all business then depending 
in the houses was to be begun again. Which. custom obtained 
so strongly, that it once became a question^, whether giving 
the royal assent to a single bill did not of course put an end to 
the session* And, though it was then resolved in the negative, 
yet the notion was so deeply rooted, that the statute 1 Car. I. 
c. 7. was passed to declare, that the king's assent to that and 
some other acts should not put an end to the session ; and, even 
so late as the reign of Charles II., we find a proviso frequently 
tacked to a bill'', that his majesty's assent thereto should not 
determine the session of parliament. But it now seems to be 
allowed, that a prorogation must be expressly made, in order 

18 Dec. 1621. llJul. 16S5. 13 Sept. « 4 Inst. 28. Hale of pari. 38. 

1660. 25 Jul. 1667. 4 Aug. 1685. Hut. 61. 

24 Feb. 16dl. 21 Jun. 1712. 16 Apr. ^ Com. Jguro. 21 Oct. 1553. 

1717. 3 Feb. 1741. 10 Dec. 1745 « Ibid. 21 Nov. 1554. 

21 May 1768. " Stat. 12 Car. II. c. 1. 22 & 23 

Car.II.cl. 
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to determiiio the Ksnon. And, if at the lime of : 
rdiellioii, or imminent danger of imrMJoo, the] 
r ISS j be separated bjr acQomnment or piui ligat ion, the king if < 
powered' to call them together bj proclamation, with 1 
dajrs^ notice of the time appointed ibr their re-«sMnifaliiig.(SS) 



A DiMOLimoy is the civil death of the 
this may be effected three ways: 1. By the king^s wiD, ex- 
pressed either in person or by representation. For, as the 
king has the sole i^t of convening the parliament, so also it 
is a branch of the royal prerogative, that he may (whenever 
he pleases) prorogue the parliament for a time, or pat a 
final period to it's existence. If nothing had a right to pro- 
rogue or dissolve a parliament but itself it might happen to 
become perpetual. And this would be extremdy dangeroos, 
if at any time it slioold attempt to encroach upon the execu- 
tive power: as was fiitally experienced by the unfintnnate 
king Charles the first ; wlm, having unadvisedly passed an act 
to continue the parliament then in being till sndi time as it 
should please to dissolve itself at last fell a sacrifice to that 
inordinate power, which he himself had consented to give 
them. It is therefore extremely necessary that the crown 
should be empowered to regulate the duration of these assem- 
blies, under the limitations which the English constitution 
has prescribed: so that, on the one hand, they may fre- 
quently and r^uiarly come together for the dispatch of 
business, and redress of grievances; and may not, on the 
other, even with the consent of the crown, be continued to 
an inconvenient or unconstitutional length. 

2. A PARLIAMENT may be dissolved by the demise of the 
crown. This dissolution formerly happened immediately 
upon the death of the reigning sovereign : for he being con- 
sidered in bw as the head of the parliament, (caput, princi- 
pitimy et Jlnisj) that failing, the whole body was held to be 

' Stat 30 Geo. II. c. 25, 



(W) But now by the 37 G.S. c.l27.,and S9&40G.5. CM., the king may 
Mt mny time by proclamation declare, that parliament shall meet at th« 
ripf ration of fourteen days from the date of the proclamation, to what- 
«¥«r period it may »tand prorogued, or adjourned. 
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extinct. But the calling a new parliament immediately on 
the inauguration of the successor. being found inconvenient, 
and dangers being apprehended from having no parliament in 
being in case of a disputed succession, it was enacted by the 
statutes 7&8 W*IILc.l5.and 6Ann.c.7. that the parliament 
in being shall continue for six months after the death of any [ 189 ] 
king or queen, unless s€x>ner prorogued or dissolved by the 
successor: that, if the parliament be, at the time of the 
king's death, separated by adjournment or prorogation, it 
shall notwithstanding assemble immediately : and that, if no 
parliament is then in being, the members of the last parlia- 
ment shall assembly and be again a parliament. (34) 

3. Lastly, a parliament may be dissolved or expire by 
length of time. For if either the legislative body were per- 
petual; or might last for the life of the prince who convened 
them, as formerly ; and were so to be supplied, by occasion- 
ally filling the vacancies with new representatives ; in these 
cases, if it were once corrupted, the evil would be past all 
remedy : but when diflferent bodies succeed each other, if the 
people see cause to disapprove of the present, they may rectify 
it's &ults in the next A legislative assembly also, which is 
sure to be separated again, (whereby it's members will them- 
selves become private men, and subject to the full extent of 
the laws which they have enacted for others,) will think them- 
selves bound, in interest as well as duty, to make only such 
laws as are good. The utmost extent of time that the same 
parliament was allowed to sit, by the statute 6 W.&M.C.2. 
was three years; after the expiration of which, reckoning 
from the return of the first summons, the parliament was to 
have no longer continuance. But by the statute lGeo.I. 
st.2.c38. (in order, professedly, to prevent the great and 
continued expences of frequent elections, and the violent 
heats and animosities consequent thereupon, and for the peace 
and security of the government then just recovering from the 



(34) But IB case of the demise of the crown on or after the day ap- 
pointed by writs of summons previously issued for assembling a new par- 
liament, and before it shall actually have met, such new parliament shall 
immediately convene, and sit for six months, unless sooner prorogued or 
dissolved by the successor. 37 G.3. c. 127. 
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late rebellion) diis term was prolonged to seven years: and, 
what alone is an instance of the vast authority of parliament, 
the very same house, that was chosen for three years, ^lacted 
i^s own continuance for seven. So that, as our constitution 
now stan^ the parliament must expire, or die a natural 
death, at the end of every seventh year; if not sooner dis- 
sdved by the royal prerogative. 
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CHAPTER THE THIRD. 



OF THE KING AND HIS TITLE. 



n^HE supreme executive power of these kingdoms is 
vested by our laws in a single person, ' the king or 
queen ; for it matters not to which sex the crown descends : 
but the person entitled to it, whether male or female, is im- 
mediately invested with all the ensigns, rights, and preroga- 
tives of sovereign power ; as is declared by statute 1 Mar. 

8t3.C. 1. 

In discoursing of the royal r^hts and authority, I shall 
consider the king under six distinct views : 1. With regard 
to his title. 2. His royal iamily. 3. His councils. - 4>. His 
duties. 5. His prerogative. 6. His revenue. And fijist, 
with r^ard to his title. 

The executive power of the English nation being vested 
in a single person, by the general consent of the people, the 
evidence of which general consent is long and immemorial 
usage, it became necessary to the freedom and peace of the 
state, that a rule should be laid down, uniform, universal, 
and permanent; in order to mark out with precision, koho 
is that single person, to whom are committed (in subserviencie 
to the law of the land) the care and protection of the com- 
munity ; and to whom, in fetum, the duty and allegiance 
of every individual are due* It is of the highest importaiioe 
to the public tranquillity, and to the consciences of private 
men, that this rule should be clear and indisputable ; and our 
constitution has not left us in the dark upon this material 
oecadion. It wiU therefore be the endeavour of this chap>ter 
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to trace out the constitutional doctrine of the royal succession, 
with that freedom and regard to truth, yet mixed with that 
reverence and respect, which the principles of liberty and the 
dignity of the subject require. 

The grand fundamental maxim upon which the^ conmaef 
or right of succession to the throne of these kingdoms, de- 
pends, I take to be this : ^^ that the crown is, by common 
*' law and constitutional custom, hereditary ; and this in a 
<^ manner peculiar to itself : but that the right of inheritance 
*< may from time to time be changed or limited-by act of par- 
*< liament ; under which limitations the crown still continues 
*< hereditary." And this proposition it will be the business of 
.this chapter to prove, in all it's branches ; first, that the crown 
is hereditary ; secondly, that it is hereditary in a manner 
peculiar to itself; thirdly, that this inheritance b subject to 
limitation by parliament; lastly, that when it is so limited, it 
is hereditary in the new proprietor. 

1. First, it is in general hereditary j or descendible to the 
next heir, on the death or demise of the last prc^rietor. All 
regal governments must be either hereditary or elective : and, 
as I believe there is no instance wherein the crown of Eng- 
land has ever been asserted to be elective, except by the regi- 
cides at the infamous and unparalleled trial of king Charles I., 
it must of consequence be hereditary. Yet while I assert an 
hereditary, I by no means intend a jure dixnno title to the 
throne. Such a title may be allowed to have subsisted under 
the theocratic establishments of the children of Israel in 
Palestine ; but it never yet subsisted in any other country ; 
save only so &r as kingdoms, like other human iabricks, are 
subject to the general and ordinary dispensations of Provi- 
dence. Nor indeed have k jure divino and an hereditary 
right any necessary connection with each other ; as some have 
very weakly imagined. The titles of David and Jehu were 
equally jure divinoj as those of either Solomon or Ahab ; and 
yet David slew the sons of his predecessor, and Jehu his pre- 
decessor himself. And when our kings have the same warrant 
as they had, whether it be to sit upon the throne of their 
fatliers, or to destroy the house of the preceding sovereign, 
ihey will then, and not before, possess the erown of England 
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by a rigkt like theirs, tmmediaiefy derived from heaven. The 
hereditary right which the laws of England acknowledge^ 
owes it's origin to the founders of our constitution, and to 
them only. It has no relation to, nor depends upon, the 
civil laws of the Jews, the Greeks, the Romans, or any other 
nation upon earth : the municipal laws of one society having 
no connection wid), or influence upon, the fundamental polity 
of another. The founders of our English monarchy might 
perhaps, if they had thought proper, have made if, an elective 
monarchy : but they rather chose, and upon good reason, to 
establish originally a succession by inheritance. This has 
been acquiesced in by general consent ; and ripened by degrees 
into common law : the very same title that every private man • 
has to his own estate. Lands are not naturally descendible 
any more than thrones: but the law has thought proper, for 
the benefit and peace of the public, to establish hereditary 
succession in the one as well as the other. 

It must be owned, an elective monarchy seems to be the 
mo^t obvious, and best suited of any to the rational prin- 
ciples of government, and the freedom of human nature : and 
accordingly we find from history, that, in the infancy and 
first rudiments of almost every state, the leader, chief ma* 
gistrate, or prince, hath usually been elective. And, if the 
individuals, who compose that state, could always continue true 
to first principles, uninfluenced by passion or prejudice, un- 
assailed by corruption, and unaiyed by violence, elective suc- 
cession were as much to be desired in a kingdom, as in other 
inferior communities. The best, the wisest, and the bravest 
man would then be sure of receiving that crown, which hb 
endowments have merited; and the sense of an unbiassed 
majority would be dutifully acquiesced in by the few who were 
of different opinions. But history and observation will inform £ 1 93 ] 
us, that elections of every kind (in the present state of human 
nature) are too frequently brought about by influence, partiit- 
]jty, and artifice : and, even where the case is otherwise, these 
practices will be oflen suspected, and as constantly charged 
upon the successful, by a splenetic disappointed minority. 
This is an evil to which all societies are liable ; as well those of 
a private and domestic kind, as the great community of the 
public, which regulates and includes the rest. But in the 
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former there is this advantage ; that such suspicions, if false, 
proceed no fitrther than jealousies and murmurs, which time 
will effectually suppress ; and, if true, the injustice may be 
remedied by legal means, by an appeal to those tribunals to 
which every member of society has (by becoming such) 
virtually engaged to submit Whereas in the great and inde- 
pendent society, which every nation composes, there is no 
superior to resort to but the law of nature ; no method to 
redress the infringements of that law but the actual exertion 
of private force* As therefore between two nations, complain- 
ing of mutual injuries, the quarrel can only be decided by the 
law of arms ; so. in one and the same nation, when the fun- 
damental principles of their common union are supposed to be 
invaded, and more especially when, the ^pointment of their 
chief magisthite b alleged to be unduly made, the only tribunal 
to which the complainants can spjpealf is that of the (Sod of 
battles ; the only process by which the ^peal can be carried 
on, is that of a civil and intestine war. An hereditary suc- 
cession to the crown is therefore now established, in this 
and most other countries, in order to prevent that periodi- 
cal bloodshed and misery, which the history of antient 
imperial Rome and the more modern experience of Poland 
and Germany, may shew us are the consequences of elective 
kingdoms. 

2. But, secondly, as to the particular «ode of inherit- 
ance, it in general corresponds with the feodal path of de- 
scents, chalked out by the common law in the succession to 
landed estates; yet with one or two material exceptions. 
Like estates, the crown will descend lineally to the issue of the 
£ 194 ] reigning monarch; as it did from King John to Richard II., 
through a reguhu: pedigree of six lineal generations. As in 
common descents, the preference of males to females, and the 
right of primogeniture among the males, are strictly adhered 
to. Thus Edward V. succeeded to the crown in preference to 
Richard his younger brother, and Elizabeth his eldest sister. 
Like lands or tenements, the crown, on fidlure of the male 
line, descends to the issue female ; according to the antient 
British custom remarked by Tacitus*: ^^ soUnt focminartm 
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" ductu bellare^ et sexum in imperiis turn discemere.** (1 ) Thus 
Mary I. succeeded to Edward VL, and the line of Margaret 
queen of Scots, the daughter of Henry VII., succeeded on 
failure of the line of Henry VIIL his son. But, among the 
females, the crown descends by r^ht of primogeniture to the 
eldest daughter only and her issue ; and not, as in common 
inheritances, to all the daughters at once ; the evident necessity 
of a sole succession to the throne haying occasioned the royal 
law of descents to depart from the common law in this re- 
spect ; and therefore queen Mary, on the death of her brother, 
succeeded to the crown alone, and not in partnership with 
her sister Elizabeth. Again ; the doctrine of representation 
prevails in the descent of the crown, as it does in other inhe- 
ritances ; whereby the lineal descendants of any person de- 
ceased stand in the same place as their ancestor, if living, 
would have done. Thus Richard II. succeeded his grandfather 
Edward III., in right of his father the black prince; to the 
exclusion of all his uncles, his grandfather's younger children* 
Lastly, on failure of lineal descendants, the crown goes to the 
next collateral relations of the late king ; provided they are 
lineally descended from the blood-royal, that is, from that royal 
stock, which originally acquired the crown. Hius Henry L 
succeeded to William II., John to Richard I., and James I* 
to Elizabeth ; being all derived from the conqueror, who was 
then the only regal stock. But herein there is no objection ^ 
(as in the case of common descents) to the succession of a ' 
brother, an uncle, or other collateral relation, of the halfhlood ; 
that is, where the relationship proceeds not from the same 
cot^le of ancestors (which constitutes a kinsman of the whole [ 195 ] 
blood) but from a sir^le ancestor only; as when two persons 
are derived from the same father, and not icom the same 



(l) The passage referred to is * BoucUce^ generis regii fceminA duce (neque 
enim texum in imperut ditcemunt) sums^ universi beUum,' s. IS. In the 
annals, l.xiv.s.SS. Boudicea is made to say, toUtum qmdem Britanmt 
fcBminarum ductu hcUare. In this instance the making up of the citation 
from different passages with verbal alterations is not of much importance, 
because it is used merely in the way of illnstration ; but as it is a practice 
very common with the author, and b dangerous, because it can scarcely 
ever be done without some alteration of the sense, it seems proper, once 
for all to notice it. 
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mother, or vice versa : provided only, that Uie one ancestor, 
fW>m whom both are descended, be that irom whose vdois the 
Uood-royal is communicated to each. Thus Mary I. inherited 
to Edward VI^ and Elizabeth inherited to Mary ; all children 
of the same &ther, king Henry VIII^ but all by different 
mothers. (2) The reason of which diversity, between royal and 
common descents, will be better understood hereafter, when 
we examine the nature of inheritances in generaL 

, 3. The doctrine of hereditaty right does by no means im- 
ply an indefeasible right to the throne. No man will, I think, 
assert this, that has considered our laws, constitution, and 
history, without prejudice, and with any degree of attention. 
It is unquestionably in the breast of the supreme legislative 
authority of thb kingdom, the king and both houses of par- 
liament, to defeat this hereditary r^^^ and, by particular 
entails, limitations, and provisions, to ezdude the immediate 
heir, and vesldw inheritance in anyone else. This b strictly 
to <var laws and constitution ; as may be gathered 
the expression so frequently used in our statute book, 
of ** the king^s majes^, his heirs and successors." In which 
we may observe, that as the word ^^ heirs" necessarily im- 
plies an inheritance or hereditary right, generally subsisting 
in the royal person ; so the word ^^ successors," distinctly 
taken, must imply that this inheritance may sometimes be 

(8) It is not very easy to say whether Mary and Elisabeth took the 
crown by inheritance, or special parliamentary limitation. When the 
:i5 Hen. 8. c. 1. passed, they had both by a preceding statute, the 
SSH. 8. C.7., been declared illegitimate, and not capable of inheriting 
the crown ; that statute, without repealing the former, limited the succes- 
sion to them and the heirs of thdr bodies respectively under certain cir- 
cumstances, and upon certain conditions. On the accession of Mary the 
dausesof the SsH.s. c.7.,by which her illegitimacy had been declared, 
were repealed (iM. st.2. c.l.) and in 1 M. st. S. cl. she u called the 
*'inheretrix to the imperial crown," but the S5H.8. c.l. was not for- 
BDally repealed. Elizabeth did not formally repeal the clauses of the 
9SH.8. C.7., which affected her legitimacy; but by the lElis. c.J. she 
was recognised as being lineally and lawfully descended of the blood royal 
of the realm ; at the same time, however, the limitation of the crown 
by the 35H.8. c.l. was expressly confirmed. The inftreoce firom the 
whole seems to be, that though neither of them chose to rdy on the par- 
liamentary limitation alone, neither thought it right entirely to forego the 
security which it aflbrded. 
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broken through ; or, that there may be a successor, without 
being the heir, of the king. And this is so extremely reason- 
able, that without such a po^er, lodged somewhere, our polity 
would be very defective. For, let us barely suppose so melan- 
choly a case, as that the heir apparent should be a lunatic, 
an idiot, or otherwise incapable of reigning; how miserable 
would the condition of the nation be, if he were also inca- 
pable of being set aside ! — It is therefore necessary that this 
power should be lodged somewhere : and yet the inheritance 
and regal dignity would be very pi:ecarious indeed, if this 
power were expressly and avowedly lodged in the hands of the 
subject only, to be exerted whenever prejudice, caprice, or 
discontent should happen to take the lead. Consequently it [ 196 ] 
can no where be so properly lodged as in the two houses of 
parliament, by and with the consent of the reigning king; 
who, it is not to be supposed, will agree to any thing impro- 
perly prejudicial to the rights of his own descendants. And 
therefore in the king, lords, and commons, in parliament 
asseml^ed, our laws have expressly lodged it. 

4. But, fourthly; however the crown may be limited or 
transferred, it still retains it's descendible quality, and be- 
comes hereditary in the wearer of it. ~^And hence in our law 
the king is said never to die, in his political capacity ; though, 
in common with other men, he is subject to mortality in his 
natural : because immediately upon the natural death of 
Henry, William, or Edward, the king survives in his succes- 
sor. For the right of the crown vests, eo inslantej upon his 
heir; either the hcieres natus^ if the course of descent remains 
unimpeached, or the haeresjactus^ if the inheritance be under 
any particular settlement. So that there can be no interreg- 
num i but, as sir Matthew Hale^ observes, the right of 
sovereignty is fully invested in the successor by the very de- 
scent of the crown. And therefore, however acquir^, it 
becomes- in him absolutely hereditary, unless by the rules of 
the limitation it is otherwise ordered and determined. In the 
same manner as landed estates, to continue our former com- 
parison, are by the law hereditary, or descendible to the heirs 
of the owner; but still there exists a power, by which the 

•» 1 Hist. P. C. 61. 
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property of those lands may be transferred to another person. 
If this transfer be made sunply and absolutely* the lands will 
be hereditary m the new owner^ and descend to his heir at 
law ; but if the transfer be clogged with any limitations, con- 
ditions, or entails, the lands must descend in that channel, 
so Umited and prescribed, and no other. 

In these four points consbts, as I take it, the constitutional 
notion of hereditary right to the throne; which will ^be still 
ferther elucidated, and made dear beyond all dispute, from a 
[ 197 ] short historical view of th$ successions to the crown of Eng- 
land, the doctrines of our antient lawyers, and the several 
acts of parliament that have from time to time been made, to 
create, to declare, to confirm, to limit, or to bar the heredi- 
tary title to the throne. And in the pursuit of this inquiry 
we shall find, that fix>m the days of Egbert, the first sole 
monarch of this kingdom, even to the present, the four car- 
dinal maxims above-mentioned have ever been held the con- 
stitutional canons of succession. It is true, the succession, 
through fraud, or force, or sometimes through necessity, when 
in hostile times the crown descended on a minor or the like, 
.has been very irequently suspended; but has generally at 
last returned back into the old hereditary channel^ though 
sometimes a very considerable period has intervened. And, 
even in those instances where the succession has been vio- 
lated, the crp¥ni has ever been looked upon as hereditary in 
the wearer of it. Of which the usurpers themselves were so 
sensible, that they for the most part endeavoured to vamp up 
some feeble shew of a title by descent, in order to amuse the 
pec^le while they gained the possession of the kingdom. 
And, when possession was once gained they considered it as 
the purchase or acquisition of a new estate of inheritance, and 
transmitted or endeavoured to transmit it to their o¥ni pos- 
terity, by a kind of hereditary right of usurpation. 

King Egbert, about the year 800, found himself in pos- 
session of the throne of the West Saxons, by a long and un- 
disturbed descent from his ancestors of above three hundred 
years. How his ancestors acquired their title^ whether by 
force, by fraud, by contract, or by election, it matters not 
much to enquire ; and is indeed a point of such high anti- 
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quity, AS must render all inquiries at best but plausible guesses. 
His right must be supposed indisputably good, l>ecausewe. 
know no better.. The other kingdoms of the heptarchy he 
acquired, some by consent, but most by a voluntary submis- 
sion. And it is.an established maxim in civil polity, and the 
law of nations, that when one country is united to another in 
such a manner, as that one keeps it's government and estates, 
and the other loses them ; the latter entirely assimilates with, 
or is melted down in the former, and must adopt it's laws and [ 198 ] 
customs S And in pursuance of this maxim there hath ever 
been, since the union of the heptarchy in king Egbert, a ge* 
neral acquiescence under the hereditary monarchy of the West 
Saxons, through all the united kingdoms. (3) 

From f^bert to the death of Ixlmund Ironside, a period 
of above two hundred years, the crown descended regularly^ 
through a succession of fifteen princes, without any deviation 
or interruption : save only that the sons of king Ethelwolf. 
succeeded to each other in the kingdom, without regard to 
the. children of the elder branches, according to the rule, of 
succession prescribed by their &ther, and confirmed by the 
wittena-gemote, in the heat of the Danish invasions: and 
also that king Edred, the uncle of Edwy, mounted the throne 
for about nine years, in the right of his nephew a minor, the 
times being very troublesome and dangerous. . But this was 
with a view to preserve, and not to destroy, the succession ; 
and accordingly Edwy succeeded him, (4) 

King Edmund Ironside was obliged, by the Iiostile irrup- 
tion of the Danes^ at first ta divide his kingdom with Canute 
king of Denmark ; and Canute, after his death, seized the 
whole of it, Edmund's sons being driven into foreign coun- 
tries. Here the succession was suspended by actual force, 

' Puff. L. of N. and N. b.8. c.l2. § 6. 

(j) See Mr. Turner's History of the Anglo-Saxons for an interesting ac- 
count of all that is known relative to Egbert, and an examination of -the 
tradition that he united all England under his sway, and intitled himself 
king of England. Book iu. ch. 1 1 . 

(4) There were some other exceptions; Athelstan and Edmund Ironside 
were both illegitimate sons, and both took the crown while they had lc;gU 
timate brothers living. 

VOL. I. 1* 
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and a new family introduced upon the throne : in whom how- 
ever this new-acquired throne continued hereditary for three 
reigns ; when, upon the death of Hardiknute» the ahtiefit Staum 
line was restored in the person of Edward the Confessor. 

He was not indeed the true heir to the crown, being the 
younger brother of king Edmund Ironside, who had a son 
Edward, simamed (from his exile) tlie outlaw, still living. (5) 
But this son was then in Hungary ; and, the English havii^ 
just shaken off the Danish yoke, it was necessaiy that some- 
body on the spot should mount the throne ; and the Confessor 
C 199 ] ^i^as t)ie next of the royal line then in England. On his 
decease without issue, Harold II. usurped the throne, and 
dmost at the same instant came on the Norman invasion : 
the r^t to the crown being all the time in Edgar, simamed 
Atheling (which signifies in the Saxon langtiage illustrious^ or 
of royal blood), who was the son of Edward the outlaw, and 
grandson df Edmund Irpnside ; or, as Matthew Paris ' well 
expresses the sense of our old constitution, ^ Bisnundus autem 
<< latmtferreumj rex naturalis de stirpe regum^ gemot Edwar- 
^ dum : et JBdwardus gentsit Edgarum^ cm de jure debebatur 
" regnum Anglofum,** 

William the Norman claimed the crown by virtue of a 
pretended grant from king Edward the Confessor ; a grant 
which, if real, was in itself utterly invalid ; because it was 
made, as Harold well observed in his reply to William's de- 
mand «, " absqtie generali senatus^ et populi conventu ct edictoT 
which also very plainly implies, that it then was genehdly 
, understood that the king, with consent of the general council, 
might dispose of the crown and change the line of succes- 
sion. (6) William's title however was altogether as good as 

«^.2).1066. •VTUlkmofMalmab. 

(5) Edward the Confestor being thejegitiuutte ton of Ethelred the Uo- 
ready, and having been superseded by hb iil^timate brother Edmund, was 
the true heir to the crown, at least in preference to Edmund, or any child 
ofhif. 

(6) Perhaps it also as plainly implies, what the coronation service, and 
other documents, together with the reason of the thuig* raise a strong pre- 
fmiiption of, that at this time the crown was partly elective, elective with a 
restriction to one family, and a preference of primogeniture and legitimaey. 
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Harold's, he being a mere private subject, and an utter 
stranger to the royal blood. Edgar Atheling's undoubted 
right was overwhelmed by tlie violence of the times ; though 
irequently asserted by the English nobility after the conquest, 
till such time as he died without issue : but all their attempts 
proved unsuccessful, and only served the more firmly to es- 
tablish the crown in the family which had newly acquired it. 

This conquest then by William of Normandy was, like that 
of Canute before, a forcible transfer of the crown of England 
into a new family ; but, the crown being so transferred, all 
the inherent properties of the crown were with it transferred 
also. For,' the victory obtained at Hastings not being' a 
victory over the nation collectively, but only over the person 
of Harold, the only right that the conqueror could pretend 
to acquire thereby, was the right to possess the crown of 
England, not to alter the nature of the government. And 
therefore as the En^ish laws still remained in force, he must [ 200 ] 
necessarily take the crown subject to those laws, and witli 
all it's inherent properties ; the first and principal of which 
was it's descendibility. Here then we must drop our race of 
Saxon kings, at least for a while, and derive our descents 
from William the conqueror as from a new stock, who ac- 
quired by right of war (such as it is, yet still the def-nier resot-t 
of kings) a strong and undisputed title to the inheritable crown 
of Ekigland. 

Accordingly it descended from htm to his sons William 11. 
and Henry I. Robert, it must be owned, his eldest son, was 
kept out of possession by tlie arts and violence of his brethren; 
who perhaps might proceed upon a notion, which prevailed 
for some time in the law of descents, (though never adopted 
as the rule of public succession *,) that when the eldest son was 
already provided for, as Robert was constituted duke of Nor- 
mandy by his father's will,) in such a case the next brother 
was entitled to enjoy the rest of their father's inheritance. 
But, as he died without issue, Henry at last had a good title 
to the throne, whatever he might have at first 

• Hide. Hnt.C L. cH. SekL mriew » See Lord Lyttlcton*s Lir« oT Hm.ll. 

oftiihes. C.8. Vol.1, p. 467. 
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SiLPHLK of Blots, who succeeded him, was indeed the 
of die oonqoercM', by Adelicia his daughter, and 
tlie ihroiie by a feeble kind of hereditary right : not 
: tlie nearest of the male line, but as the nearest male 
of tlie blood royal, excepting his elder brother Theobald ; 
irim vas earl of Blois, and therefore seems to have waived, 
as he certunlj never insisted on, so troublesome and preca* 
riotts a daim. The real right was in the empress Matilda or 
Maud, the daughter of Henry I.; the rule of succession being 
(where woman are admitted at all) that the daughter of a son 
shall be preferred to the son of a daughter. (7) So that 
Stephen was little better than a mere usurper ; and therefore 
he rather chose to rely on a title by election \ while the em- 
[ 201 ] press Maud did not fail to assert her hereditary right by the 
sword ; which dispute was attended with various success, and 
ended at last in the compromise made atWallingfbrd, that 
Stephen, should keep the crown, but that Henry the son of 
Maud should succeed him ; as he afterwards accordingly did. 

Henrt, the second of that name, was (next after his mo* 
ther Matilda) the undoubted heir of William the conqueror ; 
but he had also another connexion in blood, which endeared 
him still farther to tlie English. He was lineally descended 
from Eklmund Ironside, the last of the Saxon race of here- 
ditary kings. For Edward the outlaw, the son of Edmund 
Ironside, hnd (besides Ekigar Atheling, who died without issue) 
u daughter Margaret, who was married to Malcolm king of 
Scotland ; and in her the Saxon hereditary right resided. 
By Malcolm she had several children, and among the i^est 
Matilda the wife of Henrj' I., who by him had the empress 
Maud, the mother of Henry II. Upon which account the 

^ ** Ego SUphuHM JM gmiM asscHSu Hagusuld. 314. Hearne ad GuU. 
' * cltri et jiopuii in rrgtm Anghrum eiec^ Nmbr. 711.) 
•* fH*. .J-c.** [Cnrt, A. />. 11 36. llJc. de 



(7) It appenrs that Stephen pretended to dbpute Matilda'f legitimacy 
on account of a supposed nullity in her mother's marriage. Her mother 
had worn the veil in tlie nunneries of Wilton and Rumtey, and this occa- 
ftioned a question before her espousals whether she could lawfully contract 
marriage ; but a council held by the archbishop at Lambeth, upon proof 
that tlie had taken no vows, pronounced her at liberty to dispose of herself 
as ^r plcn^d. See Lord Lytt. H.«. B.l 
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Saxon line is in our histories frequently said to have been 
restored in -his person: though in reality that right subsisted 
in th(B S071S of Malcolm by queen Margaret ; king Henry's best 
title being as heir to the conqueror. (8) 

From Henry II. the crown . descended to his eldest son 
Richard I., who dying childless, the right vested in his nephew 
Arthur, the son of. Geoffrey his next brotlier: but John, the 
youngest son of king Henry, seized the throne ; claiming, as 
appears from his charters, the crown by hereditary right * : 
that is to say, he was next of kin to the deceased king, being 
his surviving brother: whereas Arthur was removed one 
degree farther, being his brother's son, though by right of 
representation he stood in the place of his father Geoffrey. 
And however flimsy this title, and those of William Rufus 
and Stephen of Blois, may appear at this distance to us, after 
the law of descent hath now l^een setded for so many centu- 
ries, they were sufficient to puzzle the understandings of our 
brave, but unlettered ancestors. Nor indeed can we wonder [ 202 ] 
at the number of partizans, who espoused the pretensions of 
king John in particular ; since even in the reign of hiis father 
king Henry II., it was a point undetermined ^ ; whether, even 
in common inheritances, the child of an elder brother should 
succeed to the land in right of representation, or the younger 
surviving brother in right of proximity of blood. Nor is it 
to this day decided in the collateral succession to the fiefs of 
the empire, whether the order of the stocks, or the proximity 
of degree, shall take place *^. However, on the death of Ar- 
thur and his sister Eleanor, without issue, a clear and indis- 
putable title vested in Henry III. the son of John : and from 
him to Richard the second, a succession of six generations, 
the crown descended in the true hereditary line. Under one- 
of which race of princes^ we find it declared in parliament, 
" that the law of the crown of England is, and always hath 

' " — Regni AngUae; quod nobitjure j Glanv. 1,7. c.S. 
^* comjtetU /taeredUario," Spelm. Hist, ^ Mod. Un. Hist. ixx. 512. 
n. Joh:apud Wnkins, 354. ' Stot. 25 Bdw. III. st. 2. 

(s) Henry the second crowned hi» eldest son Henry (wha died before 
him) in his life-time, another strong circumstance to show in how unsettled 
and precarious a stiite was. the right of hereditary succession hi his age. 
See Lord Lytt. Book iii... 
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S20? THE RIGHTS Bqok I. 

<< been, that the children of the king oi* England, whe^r 
^^ born in England or elsewhere, ought to bear the inberitp 
^ ance after the deatli of their ancestors. Which law our 
« sovereign lord the king, the prelates, earls, and barons, and 
** other great men, together with all the commons in parlia- 
** ment assembled, do approve and affirm for ever.'' 

Upon Richard the second's resignation of the crown, he 
having no children, the right resulted to the issue of his grand- 
&ther Eklward III. That king had many children, besides 
his eldest, Eklward the black prince of Wales, the father of 
Richard II.: but to avoid confusion I shall only mention three ; 
William his second son, who died without issue ; Lionel, duke 
of Clarence, his third son ; and John of Qant, duke of Lan- 
caster, his fourth. By the rules of succession therefore the 
posterity of Lionel duke of Clarence were entitled to the 
throne upon die resignation of king Richard; and had ac- 
cordingly been declared by the king, many years before, the 
presumptive heirs of the crown : which declaration was also 
confirmed in parliament"*. But Henry duke of Lancaster, 
the son of John of Gant, having then a large army in the 
[ 803 ] kingdom, the pretence of raising which was to recover his 
patrimony from the king, and to redress the grievances of the 
subject, it was impossi))le for any other tid^ to be asserted 
with any safety; and he became king under the title of 
Henry IV. But as sir Matthew Hale remarks ", though the 
people unjustly assisted Henry IV. in his usurpation of the 
crown, yet he was not admitted thereto, until he had declared 
that be claimed, not as a conqueror, (which he very much 
inclined to do ^,) but as a successor, descended by right line 
of the blood royal ; as appears from the rolls of parliament 
in those times. And in order to this he set up a shew of two 
titles : the one upon the pretence of being the first of die 
blood royal in tlie entire male line, whereas the duke of Clar- 
ence left only one daughter, Philippa; ft*om which female 
branch, by a marriage with Edmond Mortimer earl of March, 
the house of York descended ; the other, by reviving an ex* 

'" 8ftndronl*8 general hitt.946. (9) <* Seld. tit. Hoo.l. S. 

- Hl«t. C. L. C.5. 



(f») Set* iil»o jIu»ld. 
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ploded rumour, first propagated by John of Gant, that Ed-> 
mond eaii of Lancaster (to whom Henry's mother was heiress) 
was in reality the dder brother of king Edward I. ; though 
his parents, on account of his personal deformity, had im-. 
posed him on the world for Uie younger; and therefore 
Henry would be entitled to the crown, either as successor to 
Richard II.9 in case the entire male line was allowed a pre-« 
ference to the female, or, even prior to that unfortunate prince,- 
if the crown could descend through a female, while an entire 
male line was existing. 

However, as in Edward the third's time we find tlie par* 
liament approving and afiirming the law of the crown, as be* 
fore stated, so in the reign of Henry IV. they actually exerted 
llieir right of new-settling the succession to the crown. Aiid 
this was done by the statute 7 Hen. IV. c2. whereby it is 
enacted, ^* that the inheritance of the crown and realms of 
** England and France, and all other the king's dominions, 
*^ shall be sei and remain ^ in the person of our sovereign lord 
** the king^ and in the heirs of his body issuing ;" and prince 
Henry is declared heir apparent to the crown, to hold to him 
and Uie heirs of his body issuing, with remainder to lord [ 20i ] 
Thomas, lord John, and lord Humphry, the king's sons, and 
the hdrs of their bodies respectively : which is indeed nothing 
more than the law would have done before, provided Henry 
the fourth had been a rightful king. It however serves to 
shew that it was then generally understood, that the king and 
parliament had a right to new-model and regulate the succes- 
sion to Uie crown : and we may also observe, with what cau- 
tion and delicacy the parliament then avoided declaring any 
senUment of Henry's original title* However, sir Edward 
Coke more than once expressly declares \ that at the Ume of 
passing this act the right of the crown was in the descent from 
Philippa, daughter and heir of Lionel duke of Clarence. 

Nevertheless the crown descended regularly from Hen- 
ry IV. to his son and grandson Henry V. and VI. ; in the 
latter of whose reigns the house of York asserted their dormanjt 

'" f9U mjfi €t iemoergt. 'f 4 Inst. 37. ^5. 
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title ; and,' after eiilbruing the kingdom in blood and confusion 
tar seven years together, at last established it in the person' of 
Exlward IV. At his accession to the throne^, after a breach 
of the succession that continued for three descents, and above 
threescore years^ the distinction of a kmg de jure and a king 
de facto began to be first taken ; in order to indemnify such 
as had submitted to the late establishment, and to provide for 
the peace of tlie kingdom by confirming all honours conferred 
and all act^ done, by those who were now called the usurpers, 
not tending to the disherison of the rightftil heir. In statute 
I Edw.IV. c.l. the three Henries are stiled, " late kings of 
*< England successively in dede, «id not of ryght" And, in all 
the charters which I have met with of king Edward, where- 
ever he hits occasion to speak of any of the line of Lancaster, 
be calb them " nuper defacto^ et mm dejure^ reges Angliae.** 

Edward IV. left; two sons and a daughter^ the eldest of 
which sott^ king Edward V., enjoyed the regal dignity for a 
very short time, and was then deposed by Richard his unna- 
tural unde, who immediatdiy usurped the royal dignity ; 
having previously insinuated to the populace a suspicion of 
bastardy in the children of Edward IV., to make a shew of 
[ 205 3 some hereditary title : aft«r which he is generally believed to 
have murdered his two nephews, upon whose death the right 
of the crown devolved to their sister Elizabeth. 

The tyrannical reign of king Richard III. gave occasion to 
Henry earl of Richmond to assert his title to the crown. A 
title the most remote and unaccountable that was ever set up, 
and which nothing could have given success to, but the uni- 
versal detestation of the then usurper Richard. For, besides 
* that he claimed under a descent from John of Gant, whose 

title was now exploded, the claim (such as it was) was through 
John earl of Somerset, a bastard son, begotten by John of 
Gant upon Catherine Swinford. It is true, that by an act 
of parliament, 20 Ric. II., this son was, with others, legiti- 
mated and made inheritable to all lands, offices, and dignities, 
as if he had been born in wedlock : but still with an express 
reservation of the crown, " excepta dignitaU regali ^" 

' 4liist.d6. 
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Noi* WITHSTAND! NO all this, immediately afler the battle of 
Bosworth-field^ he assumed the regal dignity; the right of 
the crown then being, as sir Edward Coke expressly declares % 
in Elizabeth, eldest daughter of Edward IV. : and his pos- 
session was established by parliament, holden the first yeAr 
of his reign. In the act for which purpose, the parliament 
seems to have copied the caution of their predecessors in the 
reign of Henry IV. : and therefore (as lord Bacon, the histo- 
rian of this reign, observes) carefully avoided any recognition 
of Henry VII.'s right, which indeed was none at all ; and the 
king would not have it by way of new law or ordinance, 
whereby a right might seem to be created and conferred upon 
him ; and therefore a middle way was rather chosen, by way 
(as the noble historian expresses it) of establishment^ and that 
under covert and indifferent words, << that the inheritance of 
" the crown should restj remain^ and abide in king Henry VII. 
" and the heirs of his body :" thereby providing for the fu- 
ture, and at the same time acknowledging his present posses- 
sion ; but not determining either way, whether that possession 
was dejure or de facto merely. However, he soon after mar- [ 266 ] 
ried Elizabeth of York, the undoubted heiress of the con- 
queror, and thereby gained (as sir Edward Coke declares^) 
by much his best title to the crown. (10) Whereupon the act 
made in his favour was so much disregarded, that it never was* 
printed in our statute books. 

Henry the eighth, the issue of this marriage, succeeded to 
the crown by clear indisputable hereditary right, and trans- 
mitted it to his three children in successive order. - But in 
his reign we at several times find the parliament busy in re-, 
gulating the succession to the kmgdom. And, first, by sta- 
tute 25 Henry VIIL c.l2. which recites the mischiefs which 
have and may ensue by disputed titles^ because no, perfect and 
substantial provision hath been made by law concerning the 
succession ; and then enacts, that the crown shall be entailed 
to his majesty, and the sons or heirs male of his body ; and 
in default of such sons to the lady Elizabeth (who is declared 

• IhUL 2n. * 4 Init. 37. 

(10) And yet it is difficult to see what title to the crofvn he could Jmve 
gained by marrying the rightful queen. 
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to be Ihe king's eldest issue female, in exckision pf tbe lady 
Mkpft on account of her supposed illegitimacy, by the divoroe 
of ber mother queen Catherine) and to the lady Elizabeth's 
heirs of her body; and so on from issue female to issue female^ 
and the heirs of their bodies, by course of inheritance accord- 
ing to their ages, as the crown ^England hath been accustomed 
and cught to go, \n oise where there be heirs female of the 
same : and in default of issue female, tbep to the king's right 
beurs for ever. This single statute is an ample proof of all 
the four positions we at first set out with. 

But MpoQ the king's divorce from Ann Bpleyn, this statute 
' was, with regard to the settlement of the crown, repealed by 
statute 28 Hen. VIII. c.7. wherein the lady Elizabeth is also, 
as well as th^ lady Mary, bastardized, and the crown settled 
on the kipg's children by queen Jane Seymour, and his iiiture 
wives ; and, in defect of such children, then with this remark- 
able remainder, to such persons as the king by letters patent, 
or last will and testament, should limit and appoint the siime. 
[ 807 ] A vast power ; but, notwithstanding, as it was r^^larly vested 
in him by the supreme legislative authority, it was therefore 
indisputably valid. But this power was never carried into 
execution; for by statute 35 Hen. VIII. c.l. the king's two 
daughter's are Intimated again, and the crown is limited tp 
prince Exlward by name, after that to the lady Mary, and then 
to the lady Elizabeth, and the heirs of their respective bodies ; 
which succession took effect accordingly, being indeed no other 
than the usual course of the law, with regard to the descent 
of the crown. 

BvT lest there should remain any doubt in the minds of 
the people, through this jumble of acts for limiting the stic- 
cession, by statute 1 Mar. st.2. c.l. queen Mary's hereditary 
right to the tlirone is acknowledged and recognized in tliese 
words : " the crown of these realms is most lawfully, justly, 
** and rightly descended and come to the queen's highness 
•♦ that now is, being the very, true, and undoubted heir and 
•* inheritrbc thereof." And again, upon the queen's marriage 
with Philip of Spain, in the statute whkh settles the prelimi- 
naries of that n^tch », the hereditary right to the crown is 

' 1 Mar. tt. 3. c. «. 
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thift asserted and declared : ^^ as touching the right of the 
*^ queen's inheritance in the reahn and dominions of England, . 
^^ the children, whether male or female, shall succeed in them, 
<< according to the known law3, statutes, and customs of the 
** same." Which determination of the parliament, that the 
succession shall continue in the usual course, seems tacitly to 
imply a power of new-modelling and altering it, in case the 
legislature had thought proper. 

On queen Elizabeth's accession, her right is recognized in 
still stronger terms than her sister's ; the parliament acknow- 
ledging % <^ that the queen's highness is, and in very deed atod 
** of most mere right ought to be, by the laws of God, and 
^< the laws and statutes of this realm, our most rightful and 
<^ lawful sovereign liege lady and queen ; and that her hig^ 
*^ ness is ri^tly, lineally, and lawfully descended and come [ 208 ] 
^' pf the blood royal of this reahn of England ; in and to 
^< whose, princely person, and to the heirs of her body law- 
*< fully to be begotten, after her, the imperial crown and dig- 
'< nity of this realm doth belong." And in the same reign, 
by statute ISEliz. cl. we find the right of parliament to 
direct the succession of the crown asserted in the most explicit 
words. ** If any person shall hold, affirm, or maintain, that 
^< the common laws of this realm, not altered by parliamenlf 
^* ought not to direct the right of the crown of England ; Or 
*^ that the queen's majesty, with and by the authority of par- 
^* liament, is not able to make laws and statutes of sufficient 
^< force and validity, to limit and bind the crown of this reahn, 
^^ and the descent, limitation, inheritance, and government 
<' thereof; — such person, so holding, affirming, or main^ 
** taining^ shall, during the life of the queen, be guilty of high 
*^ treason ; and afler her decease shall be guilty of a misde» 
*^ meanor, and forfeit his goods and chattels." 

On the death of queen Elizabeth, without issue, the lin^ of 
Henry VIIL became extinct. It therefore became necessary 
to recur to the other issue of Henry VII. by Elizabeth of 
York his queen; whose eldest daughter Margaret havjng 
married James IV. Idi^ of Scotland, king James the sixth of 
Scotland, and of Eqgland the first, was the lip^ des(;end4iii| 

" Sut. 1 £lu. c. 3. 
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from (.hat nfUance. So that in his per^^uii, a^ clearly as in 
Henry VI1L> ceiitered all the claims of different competitors, 
from the conquest downwards, he being indisputably the lineal 
heir of the conquen^r. And, what is still more remarkable, 
in his persjon also centered the right of the Saxon monarch^ 
which had been suspended from the conquest till his acces- 
sion. For, as was formerly observed, Margaret, the sister of 
Edgar Atheling, the daughter of Edward the out-law, and 
grand-ilaughter of king Edmund Ironside^ was the person in 
whom the hereditary right of the Saxon kings, supposing it 
not aljolishetl by the conc|uest, resided, S!ie married Mal- 
colm king of Scotland ; and Henry IL, by a descent from 
Matilda tlieir daughter, is gciierally called the restorer of thi: 
[ 209 ] Saxon line. But it must be rememl>ered, that Malcolm by 
his Saxon queen laid sons as well as daughters: and that the 
royal family of Scotland from that tune downwards were the 
offspring of Malcolm and Margaret. Of this royal family king 
James the first was the direct lineal heir, and therefore united 
in his person every possible claim by licreditary right to the 
English as well as Scottish throne, being the heir both of 
Egbert and William the conqueror. 

And it is no wonder that a prince of more learning than 
wisdom* who could deduce an hereditary title for more than 
eight hundred years, should easily be taught by tlie flatterers 
of the timesi to believe there was something divine in this 
right, and that the finger of Providence was visible in it's 
preservation. Whereas, though a wise institution, it was 
clearly a human institution ; and the right inherent in him 
no natural, hut a positive right- And in this and no othei 
light was it taken by the English padiament; wlio by statute 
IJae.L c-1. did ** recognize and acknowledge, tliat immedi- 
" ately ujxjn the dissolution and decease of Elizabeth late 
•* queen of England, the imperial crown thereof did by inhe- 
*' rent birthright, and lawful and undoubted succession, de^ 
" scend and come to his most excellent majesty, as being 
** lineally, justly, and lawfully, next and sole heir of the blood 
*' royal of this realm/' Not a word here of any right imme- 
diately dt;rived from heaven: which, if it existed any where, 
miuit be sought for among the aiforrgincs of the island, the 
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ancient Britons { among whose princes indeed some liav/ 
gone to search it for him '^. 




But wild and absurd as the doctrine of divine right most 
undoubtedly is, it is still more astonishing, that when so many - 
human hereditary rights had centered in this king, his son 
and heir king Charles the first should be told by those inb- [ 210 ] 
mous judges who pronounced his unparalleled sentence, that 
he was an elective prince ; elected by his people, and there- 
fore accountable to them, in his own proper person, for his 
conduct The coniusion, instability, and madness, which 
followed the fatal catastrophe of that pious and unfortunate 
prince, will be a standing argument in favour of hereditary 
monarchy to all future ages, as they proved at last to the 
then deluded people : who, in order to recover that peace and 
happiness which for twenty years together they had lost, in a 
solemn parliamentary convention of the estates restored, the 
right heir of the crown. And in the proclamation for that 
purpose, which was drawn up and attended by both houses % 
they declared, ^' that, according to tlieir duty and allegiance^ 
" they did heartily, joyfully, and unanimously acknowledge 
^*^ and proclaim, that immediately upon the decease of our 
" late sovereign lord king Charles, the imperial crown of 
^< these realms did by inherent birthright and lawful and un- 
*^ doubted succession descend and come to his most excel- 
^^ lent majesty Charles the second, as being lineally, justly, 
^' and lawfully, next heir of the blood royal of this realm : 
^^ and thereunto they most humbly and faithfully did submit 
" and oblige themselves, their heirs, and posteri^ for ever." 

Thus I think it clearly appears, from the highest authority 
this nation is acquainted with, that the crown of England hath 
been ever an hereditary crown ; though subject to limitations 
by parliament. The remainder of this chapter will consist 
principally of those instances, wherein the parliament has 
asserted or exercised this right of altering or limiting the 

^ Elisabeth of York, the mothef of Gladys only sister to Lewellin ap Jar- 

queen Margaret of Scotland, was heiress wei th the great, had the true right to the 

of the house of Mortimer. And Mr. principality of Wales. Hisf. Eng. iii. 

Carte obeenres, that the. house of Mor- 705. 

timer, in virtue of it*s descent from * Com. Joum. 8 May« 1^60. 
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saocession ; a right which, we have seen, was before exer- 
cised and asserted in the reigns of Henry IV., Heniy VII^ 
Henry VIIL, quem Mary, and queen Elizabeth. 

The first instanoe, in point erf* time, is the famous bill of 
exclusion, which raised such a ferment in the latter end of the 
rdgn of king Charles the second. It is well known that the 
purport of this bill was to have set aside the king's brother 
[ 211 3 and presumptive heir, the duke of York, from the succession, 
on die score of his being a papist ; that it passed the house 
of commons, but was rejected by the lords ; the king having 
also declared beforehand, that he never would be brought to 
consent to it. And from this transaction we may collect two 
things: 1. That the crown was universally acknowledged to 
be hereditary; and the inheritance indefeasible unless by 
paiiiament : else it had been needless to prefer such a bill. (11) 
iL That the parliament had a power to have defeated the 
inheritance : else such a bill had been ineffectual. The com* 
mmis acknowledged the hereditary right then subsisting ; and 
the lords did not dispute the power, but merely the propriety 
of an exclusion. However, as the bill took no effect, king 
James the second succeeded to the throne of his ancestors : 
and might have enjoyed it during the remainder of his life, 
but for his own infatuated conduct, which (with other con- 
curring circumstances) brought on the revolution in 1688. (12) 

The true ground and principle upon which that memora- 
ble event proceeded, was an entirely new case in politics, 
which had never before happened in our history ; the abdi- 
cation of the reigning monarch, and the vacancy of the throne 
thereupon. It was not a defeazance of the right of succes- 
sion, and a new limitation of the crown, by the king and both 
houses of parliament ; it was the act of the nation alone, upon 



(11) The latter part of this conchirion does not seem just; supposing 
the king alone, and the king with the two houses to have both possened 
the power of defeating the inheritance; the bill would have been clearly 
necessary in a case in which it was known that the king would not exert 
his power. 

(19) See in Burnet's History of his own Times, voLK. 900. and 244. 
Ed. Oxon. ^898, an account of the exclusion bills, and the principal argu- 
ments used for awd against the measure. 
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a conviction that there was no king in being. For in a full 
assembly of the lords and commons, met in a convention npon 
the supposition of this vacancy, both houses ' came to this 
resolution : *^ that king James the second, having endeavoured 
" to subvert the constit^tion of the kingdom, by breaking the 
*< original contract, between king and people ; and, by the 
'^ advice of Jesuits and other wicked persons, having violated 
^' the fundamental laws ; and having withdrawn himself out 
" of this kingdom ; has abdicated the government, and that 
** the throne is thereby vacant." Thus ended at once, by this 
sudden and unexpected vacancy of the throne, the old line of [ 212 ] 
succession; which from the conquest had lasted above six 
hundred years, and from the union of the heptarchy in king 
Egbert almost nine hundred. The facts themselves thus 
appealed to, the king's endeavour to subvert the constitution 
by breaking the original contract, his violation of the funda- 
mental laws, and his withdrawing himself out of the king- 
dom, were evident and notorious; and the consequences 
drawn from these fiicts (namely, that they amounted to an al>- 
dication of the government ; which abdication did not afifect 
only the person of the king himself but also all his heirs, and 
rendered the throne absolutely and completely vacant) it 
belonged to our ancestors to determine* For whenever a 
question arises between the society at large and any magistn^ 
vested with powers originally delegated by that society, it 
must be decided by the voice of the. society itself: there is 
not upon earth any other tribunal to resort to. And that these 
consequences were fairly deduced from these facts, our ances- 
tors have solemnly determined, in a fiill parliamentary con- 
vention representing the whole society. The reasons upon 
which they decided may be found at large in the parlia- 
mentary proceedings of the times ; and may be matter of 
instructive amusement for us to contemplate^ as a speoola- 
tive point of history. But care must be taken not to c«rry 
this inquiry fiurther, than merely for instruction or amuse^ 
ment The idea, that the consciences of posterity were con- 
cerned in the rectitude of their ancestors* decisions, gave birlli 
to those dangerous political heresies, which so long disimeCed 
the state) but at Icilgdi are all happily extinguished. Ithtre- 

' Com. Journ. 7 Feb. 16S8. 
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fare miJier cliuse to conaider tliis great p<jlUlcal measure upon 
the solid fooliirg of authority, than to reason in it's fiiTour 
from it's justice, moderation, or expedience: because that 
might imply a right of dissenting or revolting from ii, in case 
we should tlnnk it to have been unjust, oppressive, or inex- 
pedient Whereas, our ancestors having most indisputably 
a competent juristhctiou to decide tJiis great and important 
question, and havin;^ in fact decided it. It is now liecome our 
r 213 ] duty at tliis di^lauce of time to acquiesce in tlielr determina- 
tion, being born uiider that establishment which was built 
upon this foundation, and obliged by every tie, religious ns 
well as civil, to maintain it. 

BltTj while we re*;t this fundamental transaction, in point 
of authority, upon grounds the least liable to cavil, we are 
bound Ijoth in justice and gratitude to add, that it was con- 
ducted with a tem|>er and moderation which naturally arose 
from it's equity ; tliat, however it might in some respects go 
beyond the letter of our antient laws, (the reason of which 
will more fully appear hereafter %} it was agreeable to the 
^irit of our constitution, and the rights of human nature; 
and that thougli In other points (owing to tlie peculiar circuni- 
stances of things and persons) it was not idtogetiier so perfect 
as might have been wished, yet from thence a new se!^ com- 
menced, in which the bounds of prerogative and liberty have 
been better defined, the principles of government more tlio- 
roughly examined and understocxl, and the rights of the sub- 
ject more explicitly guard etl by legal provisions, than In any 
other period of the English history. In particular it is wortliy 
observation that the convention, in this their judgment, 
avoideil with great wisdom the wild extremes into whicJi tlie 
visionary tlieories of some zealous republicans would have le<l 
them. They held tJiat this misconduct of king James 
amounted to an endeavour to subvert the constitution ; and 
not loan actual subversion, or total dissolution, of the govern* 
ment, according to the priiiclptes of Mr* Looke*: which 
would have reduced the society almost to a state of natult^ ; 
woulil have levelled aU distinctions of honour, rank^ offices, 
and property ; would have annihilated the sovereign [lower. 
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and in consequence have repealed all p6sitive lawft ; and would 
have left die pec^le at liberty to have erected a new system of 
state upon a new foundation of polity. They therefore very 
prudently voted it to amount to no more than an abdication 
of the government, and a consequent vacancy of the tlirone ; 
whereby the government was allowed to subsist, though the [ 214 ] 
executive magistrate was gone, and tlie kingly office to' re- 
main, though king James was no longer king^. And thus 
tlie constitution was kept entire; which upon every sound 
principle of government must otherwise have fallen to pieces, 
had so principal and constituent a part as the royal authority 
been abolished, or even suspended. (IS) 

Tuis single postulatum, the vacancy of the throne, being 
once estafalislied, the rest that .was then done followed almost 
of course. For, if the throne be at any time vacant ; (which 
may happen by other means besides that of abdication ; as if 
all the blood royal should fail, without any successor appointed 
i}y parliament;) if, I say, a vacancy by any meians whatsoever 
should 'hi^pen, the right of disposing of this vacancy seems 
naturally to result to the lords and commons, the trustees 
and representatives of the nation. For there are no other 
hands in which it can so properly be entrusted; and there is 
a necessity of if s being intrusted somewhere, else the whole 
frame of government must be dissolved and perish. The 

*' Law of forfeit. 418, 119. 



(Iff) lo Mr. Aniot's new edition of Fortescne are printed from a MS. 
in the Pe{iyiian Iibmry belongiag to Magdalen libraiy^ the grounds which 
Lord Nottingham had prepaied for the protest in the Lords against a con- 
currence with the vote of the Commons that the throne was vacant. Thc^y 
embrace ^e s^m of the alignments on that side, and do not admit in mere 
reasoning of an easy answer. Hiey are the following: Ist, Because though 
tiui king ean resign his crown by consent of parliament, yet nieitfaer the 
paAiatnent nor the whole people of Bni^aod haTe authority to depose him 
without hb own consent ; the JLing being supreme, and therefore there can 
be no superior to him. 3d, Or if the parliament could depose him, yet 
the monarchy of England is hereditary by the fundamental constitution of 
this goyemoient, and has been often declared by parliament to be so. 
sd. No act of the king alone can abrogate the right of his Mn without 
act of parliament, and therefore the throne cannot be now vacant. 4th, The 
oonaequcBce of this vote is, that the monarchy is elective ; wfaoch k oootrary 
to the origMnd constitatioB of the,goverfUQeiit, and destructive of it, and 
the peace and welfore of the nation. 

yoL, I. ^ 
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lords and commons having therefore determined this main 
fundamental article, that there was a vacancy of the throne, 
they proceeded to fill up that vacancy in suck manner as they 
judged the most proper. And this was done by their declar- 
ation of 12 February 1688% in the following manner: ^that 
" William and Mary, prince and princess of Orange, be, 
^* and be declared king and queen, to hold the crown and 
" royal dignity during their lives, and the life of the survivor 
** of .them ; and that the sole and full exercise of the regal 
^' power be 6nly in, and executed by, the said prince of 
^* Orange, in the names of the said prince and princess, 
<' during their joint lives : and after their deceases the said 
" crown and royal dignity to be to the heirs of the body of 
*^ the said princess; and for default of such bsue to the 
*' princess Anne of Denmark and the heirs of her body ; and 
'< for de&ult of such issue to the heirs of the body of the said 
** prince of Orange." 

[ 215 ] Perhaps, upon the principles before established, the con- 
vention might (if they pleased) have vested the regal dignity 
in a family entirely new, and strangers to the royal blood ; 
but they were too well acquainted with the benefits of here- 
ditary succession, and the influence which it has by custom 
over the minds of the people, to depart any farther from the 
antient line than temporary necessity and self-preservation 
required. They therefore settled the crown, first on king 
William and queen Mary, king James's eldest daughter, for 
their joint lives : then on the survivor of them ; and then on 
the issue of queen Mary : upon failure of such issue, it was 
limited to the princess Anne, king James's second daughter, 
and her issue ; and, lastly, on failure of that to the issue of 
king William, who was tlie grandson of Charles tlie first, and 
nephew as well as son-in-law of king James the second, being 
the son of Mary his eldest sister. Thk settlement included 
all the protestant posterity of king Charles I. except such other 
issue as king James might at any time have, which was totally 
omitted, through fear of a popish succession. And this order 
gf succession took effect accoi-dingly. 

These three princes therefore, king William, queen Mary, 
and queen Anne^ did not take the crewn by hereditary right 

* Cora. Journ. 12 Feb. 1688. 
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or descent^ but by way of donation or purchase^ as the lawyers 
call it ; by which they mean any method of acquiring an 
estate otherwise than by descent The new settlement did 
not merely consist in excluding king James, and the person 
pretended to be prince of Wales, and then suffering the 
crown to descend in the old hereditary chainiel : for the usual 
course of descent was in some instances broken through ; 
and yet the convention still kept it in their eye, and paid a 
great, though not total, regard to it. Let us see how the 
succession would have stood, if no abdication had happened, 
and king James had left no other issue than his two daugh- 
ters queen Mary and queen Anne. It would have stood 
thus : queen Mary and her issue ; queen Anne and her issue ; 
king William and his issue. But we may remember, that 
queen Mary was only noitiinally queen, jointly with her hus- [ 216 ] 
band king William, who alone had the regal power ; and 
king William was personally preferred to queen Anne, though 
his issue was postponed to hers. Clearly therefore these 
princes were successively in possession of the crown by a title 
different from the usual course of descent. 

It was towards the end of king William's reign, when all 
hopes of any surviving issue from any of these princes died 
with the duke of Gloucester, that the king and parliament 
thought it necessary again to exert their power of limiting 
and appointing the succession, in order to prevent another 
vacancy of the throne ; which must have ensued upon their 
deaths, as no farther provision was made at the revolution, 
than for the issue of queen Mary, queen Anne, and king 
William. The parliament had previously by the statute of 
1 W.&M. st.2. C.2. enacted, that every person who should 
be reconciled to, or hold communion with, the see of Rome, 
should profess the popish religion, or should marry a papist, 
should be excluded and be for ever incapable to inherit, pos- 
sess, or enjoy the crown ; and that in such case the people 
should be absolved from their allegiance, and the crown 
should descend to such persons, being protestants, as would 
have inherited the same, in case the person so reconciled, 
holding communion, professing, or marrying, were naturally 
dead. To act therefore oonsistendy with themselves, and at 
the same time pay as much regard to the old hereditary hne 
. 2 2 
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as th^ir former reselutions would admit, they turned their eyes^ 
on the ptincess Sophia, electress and dutcbess dofwager of 
Hanover, the most accomplished princess of her age"*. For, 
upon the impending extinction of the protestant posterity of 
Charles the first, the old iaw of regal descent directed them 
to recur to the descendants of James the first ; and the prin- 
cess Sophia, being the yoimgest daughter of Elizabeth queen 
[ 217 ] of Bohemia, who was the daughter of James the first, was 
the nearest of the antient blood roj^al, who was not incapa- 
citated by professing the popish religion. On her, therefore, 
and the heirs of her body, being protestants, the remainder 
of the crown, expectant on the death of king William and 
queen Anne without issue, was settled by statute 12&13 
W. III. c. 2. And at the same time it was enacted, that who- 
soever should hereafter come to the possession of the crown 
should join in the communion of the church of {England as by 
law established. 

This is the last limitation of the crown that has been made 
by parliament : and these several actual limitations, firom the 
time of Henry IV. to the present, do clearly prove the power 
of the king and parliament to new-model or alter the suc- 
cession. And indeed it is now again made highly penal to 
dispute it : for by the statute 6 Ann. c. 7. it is enacted, that if 
any person maliciously, advisedly, and directly, shall maintain, 
by writing or printing, that the kings of this realm with the 
authority of parliament are not able to make laws to bind the 
crown and the descent thereof, he shall be guilty of high trea- 
son ; or if he maintains the same by only preaching, teach- 
ing, or advised speaking, he shall incur the penalties of a 
jnacmwiirc, 

Thk pi«incess Sophia dying l)efore queen Anne, the inherit- 
ance thus limited descended on her son and heir king George 
the first ; and, having on the death of the queen Uken effect 
in his person, fmin him it descended to his late majesty king 
Ck-orge the second ; and from him to his grandson and heir, 
our present gracious sovereign, king George the third. 

^ 8«ntlrord iu his genealogical liis»tor) , Dohetnia, says, Hic first was reputiNi Uie 

pabltshed A. D. 1677, bpcakinff (page most learned, die second Uic greatest 

5*^5) of li}c princewes KUsabeth, liooiM. artiwt. and mo iMt one of the mo«t ae- 

and Sn»hJ», Haup;htcrs of ilie qiiccii of coioptLshi-d ladies ir. Europe. 
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Hence it is easy to collect, that the title to the crown is at 
))resent hereditaiy, though not quite so absolutely hereditary 
as formerly ; and the common stock or ancestor, from whom 
the descent must be derived, is also different. Formerly the 
common stock was king Egbert ; then William the conqueror ; 
afterwards in James the first's time the two common stocks 
united, and so continued till the vacancy of the throne in 
1 688 : now it is- the princisss Sophia,, in whom the inheritance 
was ve&ted by the new king and parliament. Formerly the C 2 1 8 J 
descent was absolute, and the crown went to the next heir . 
without any restriction : but now, upon the new settlement, 
the inheritance is conditional; being limited to such heirs 
only, of the body of the princess Sophia, as are protestant 
members of the church of England, and are married to none 
but protestants. 

And in this due medium consists, I apprehend, the true 
constitutional notion of the right of succession to the imperial 
crown of these kingdoms. "^The extremes between which it 
steers, are each of them equally destinictive of those ends tor 
which societies were formed and are kept on foot. Where 
the magistrate, upon every succession, is elected by the jieo- 
plc, and may by the express provision of the laws be deposed 
(if not punished) by his subjects, this may sound like the per- 
fection of liberty, and look well enough when delineated on 
paper ; but in practice will be ever productive of tumult, con- 
tention, and anarchy. And, on the other hand, divine inde- 
fe.asible hereditary right, when coupled witli the doctrine of 
unlimited passive obedience, is surely of all constitutions the 
niost thoroughly slavish and dreadftil. But when such an 
hereditary right, as our laws have created and vested in die 
royal stock, is closely interwoven witli those liberties, which, 
we have seen in a former chapter, are equally the inheritance 
of the spbject ; this union will form a constitution, in theoiy 
the most beautiful of any, in practice the most approved, and, 
I trust, in duration the most permanent. It was the duty of 
an 'expounder of our laws to lay this constituticm before the 
student in it's true and genuine light : it is the duly of every 
good Englishman to understand, to revere, to defend it. 
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CHAPTER THE FOURTH. 

OF THE king's royal FAMILY. 

^H£ first and most considerable branch of the king's 
royal femily, regarded by the laws of England, is the 
queen. 

The queen of England is either queen regent^ queen 
consortj or queen djormager. The queen regent^ regnant^ or 
soperetgriy is she who holds the crown in her own right ; as 
the first (and perhaps the second) queen Mary, queen Eliza- 
beth, and queen Anne ; and suclTa one has the same powers, 
prerogatives, rights, dignities, and duties, as if she had been 
a king. This was observed in the entrance of the last chap- 
ter, and is expressly declared by statute 1 Mar. I. st. 3. c. 1 . 
But the queen consort is the wife of the reigning king; and 
she, by virtue of her marriage, is participant of divers pre- « 
rogatives above other women \ 

L 220 ] And, first, she is a public person exempt and distinct 
from the king ; and not, like other married women, so closely 
connected as to have lost all legal or separate existence so long 
as the marriage continues. For the queen is of ability to pur- 
chase lands, and to convey them, to make leases, to grant 
copyholds, and do other acts of ownership, without the con- 
currence of her lord ; which no other married woman can do ^ ; 
a privilege as old as the Saxon sera c. She is also capable 
of taking a grant fi-om the king, which no other wife is from 
her husband; and in this particular she agrees with the 
Augusta, or piissima regina conjux divi impfralaris of the 

- Finch. L. 86. c scld. Jan. AfiglA, 42. 

^ A Rep. '2\i. 
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Roman laws; who, according to Justinian d, was equally 
capable of making a grant to, and receiving one from, the 
emperor. The queen of England hath separate courts and 
officers distinct from the king's, not only in matters of cere- 
mony, but even of law; and her attorney and solicitor general 
are en tided to a place within the bar of his majesty's courts, 
together with the king's counsel e. She may likewise sue and 
be sued alone, without joining her husband, ^he may also 
have a separate property in goods as well as lands, and has a 
right to dispose of them by will. In short, she is in all legal 
proceedings looked upon as a feme sole» and not as a feme 
covert ; as a single, not as a married woman ^. For which 
the reason given by sir Edward Coke is this : because the* 
wisdom of the common law would not have the king (whose' 
continual care and study is for the public, and circa ardua 
regni) to be troubled and disquieted on account of his wife's 
domestic afiairs ; and therefore it vests in the queen a power 
of transacting her own concerns, without the intervention of 
the king, as if she was an unmarried woman. 

The queen hath also many exemptions, and minute prero- 
gatives. For instance : she pays no toll g ; nor is she liable 
to any amercement in any court h. But in general, unless 
where the law has expressly declared her exempted, she is [ 221 ] 
upon the same footing with other subjects ; being to all intents 
and purposes the king^s subject, and not his equal ; in like 
manner as, in the imperial law, <* Augusta legibus soluta, 
''nonesl':' 

The queen hath also some pecuniary advantages which 
form her a distinct revenue: as, in the first place, she is 
entitled to an antient perquisite called queen-g<Jd, or aurum. 
regifue ; which is a royal revenue, belonging to every queen 
consort during her marriage with the king, and due from 
every person who hath made a voluntary offering or fine to 
the king amounting to ten marks or upwards, for and in 
consideration of any privileges, grants, licences, pardons, or 
other matter of royal favour conferred upon him by the king : 

« Corf. 5. 16. 26. »Co. Utt. 133. 

<" Scld. tit. boiu 1. 6. 7. ^ Finch. L. 185. 

' Finih. L. 86. Co. Litt. 133. . * Ff- U 3. 31. 
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and i% is due in the proportioD of one^enth part morei over 
nnd above the entire offering or fine^made to the king^ aiid 
becomes an actual d^ of record to the qneeif s majes^ by 
the mere recording of the fine K (I) As, if an hundred marka 
of silver be g^ven to the king for liberty to take in mortmaiiv or 
to have a fiiir, market, park, chase, or iree^warren: there 
the queen is entitled to ten marks in silver, or (what was 
formerly an equivalent denomination) to one mark in gold» 
by the name of queen gold, or aurum reginae ^ But no such 
payment is due for any aids or subsidies granted to the king 
in parliament or convocation; nor for fines imposed by 
ooitru on oflfenders, against their wHl; nor for voluntary 
presents to the king, without any consideration moving from 
bkn- to die suligect ; nor for any sale or contract whereby the 
present revenues or possessions of the crown are granted wtrwf 
dr diminished "*. 

- The original revenue of our antient queens, befin^e and 
soon ailer the conquest, seems to have consisted in certain 
reservations or rents^out of the demesne lands of the crown, 
[ 322 ] whieh were expressly appropriated to her majes^, distinct 
iVom tlie king. It is frequent in domesday book, after sped* 
fying the rent due to the crown, to add likewise the quantity 
of gold or other tenders reserved to the queen *. These weife 
frequently appropriated to particular purposes : to buy wool 
ibr her majesty's use % to purchase oil for her lamps ^ or to 
furnish her attire from head to foof^, which was frequently 

^ Pryn. Aur, Reg, 2^ ^ Causa coaduftandi lanam regktae, 

' 1 2 Rep. 21. 4 Inst. 358. Doroesd. ibid. 

"^ Ibid. Pryn. 6, Madox,bUt. exch. ^ CivUa$ Lundon* Pro oUoadlmtrnp- 

'^42. rtrf. reginae. {Mag. rot. ;*y>. tem/f, 

" Bedefordscire Marwr. Letlone redd. Hen. II. ibid. ) 

jter annum rrii lib, ^., ati oput rrgi- *< Ficee&met Be^eaciftf xviLpf oap^ 

nae H undai anri. —-^ Her^^mUeime, pm reginae* (i>/<V* ^^' pip» 19.-^ 

In Lene, j-c. contueiud. ut praqtotitM 22 Hen, II. ibid.) Civitas Lund, cor^ 

mttnerii venienU datnina sua {regina) in dubanario reginae xr s. (Mag, rot, 

nuiner, praeseniaret ei rviii oras denar. 2 Ben, II. Madox bift. tl^ 419. ) 
ut euet ijtsa laet6 animo* Pfya. Ap- 
peod. to Aur. Beg. 2, S. 

(1) Ixmi Lyttleton entert at some length into thb Mibject of finet to the 
king at one conuderBble source of the royal revenue in the eariy periods 
of our Angto-Norman history, and cites from Madox a vast number of in- 
Ntancc», sonic indeod hidirrous, hut ail scandalous aiitl tyrannical, in which 
tines were paid. Ilniry II. book 2. 
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very costly, as one sii^e robe in the fifth year of Henry IL 
stood tile city of London hi upwards of fourscore pounds '• 
A piMCice somewhat shnilar to that of the eastern countries, 
where whole cities and prorinces were specifically ass^pied 
to piftrchase particukr parts of the qneen^s apparel '. And, 
for a farther addition to her income^ this duty of qneai-gcdd' 
is supposed to have been originally granted ; those matters of 
grai^ and fiivour, out of whieh it arose, being frequently 
obtained firom the crown by the powerful intercession of the 
queen. There are traces of it's payments, though obscure 
ones, in the book of domesdi^ and in the great pipe-rdi of- 
Henry the first ^ In the reign of Henry the second the 
manner of coikcting it appears to have been well understood, 
and it forms a distinct head in the antient dialogue of the 
exchequer " written in the time of that prince, and usually' 
attributed to Geryase of Tilbury. FrcHu that time downwards 
it was r^^lariy daimed and enjoyed by all the queen con*' 
sorts of England till the death of Henry VIIL ; though after 
the accession of the Tudor fiimily the collecting of it seems 
to have been much n^lected : and, there being no queen [ 22$ ] 
consorts afterwards till the accession of James I., a period of 
near sixty years, if s very nature and quantity became then a 
matter of doubt r and being referred by the king to the chief 
justiceB and chief baron, their report of it was so very wnfii* 
vooraUe % that hit consort queen Ann^ (though she daimed 
it) yet neter thought proper to exact it. In 1635, 1 1 Car. Iv, 
a time fertile of expedients for raising money upon dormant 
precedents in our old reeords, (of which ship-money was a 
fatal instance,) the king, at die petition of his queen, Henrietta ' 
Maria, issued out his writ* for levying it; but afterwards 
purchased it of his consort at the price of ten thousand pounds ; 
finding it, perhaps, too trifiing and troublesome to levy. And 
when afteiwards^ at the mstoration, by the abolition of the 

" Pro roba ad opui rtgmae fuaUr ^ See Madox JHiceptat. epittdar.14* 

rxL itdt. vm tUMag, fW. $ Htn^lL Prpu Aur, JUg- Afind, 5. 

Md, 250.) " ^. 2. c S6. 

* Soiere muni bmrkmurtgu P»^$arum " Mr. Pkyime, with lome 



of reeeony iiniiiiMteii iImI tbwr re- 
ere, hoc modo / kaee ewikii muHtri redU seirclies were very supeHkial. (Jlur* 
micuhtm pruAmty kateH'toMmmf kaec lUg.l9B,) 
in crinett jv. (Cic* w Vgrrtm^ ». 8. ^ laBytB. F^td* 79U 

cap. 33.) , 
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iQilitary tenures, and the fines that were consequent upon 
them, the little that legally remained of this revenue was 
reduced to almost nothing at all, in vain did Mr. Prjmne, by. 
a treatise which does honour to his abilities as a painful and 
judicious andquary, endeavour to excite queen Catherine to 
revive this antiquated claim. 

> Another antient perquisite belonging to the queen con- 
sort, mentioned by all our old writers '^ ; and therefore only 
worthy notice, is this ; that on the taking of a whale on the 
coasts, which is a royal fish, it shall be divided between the 
king and queen ; the head only being the king's property, and 
the tail of it the queen's* ^^ De sturgione x^ero ita observatWy 
** quod rex tUum habebit integrum propter suum privilegium ; 
*^ de balena vero si^fficit secundum quosdam^ si rex inde habuerit 
** caputj et r^ina caudamJ^ The reason of this whimsical 
division, as assigned by our ancient records ^, was to furnish 
the queen's wardrobe widi whalebone. (2) 

' But further : ihough the queen is in all respects a subject, 
yet, in point of the security of her life and person, she is put 
on the same footing with the king. It is equally ti-eason (by 
the statute 25 Edw.III.) to compass or imagine the death of 
[ 224 ] our lady the king's companion, as of the king himself: and 
to violate, or defile the queen consort, amounts to the same 
high crime ; as well in the person committing the fact, as in 
the queen herself, if consenting. A law of Henry the* eighth 
made it treason also for any woman, who was not a vu'gin, 
to marry the king without informing him thereof: but this 
law was soon after repealed, it trespassing too strongly, as 
well on natural justice, as female modesty. If however the 
queen be accused of any species of treason, she shall (whether 
consort or dowager) be tried by the peers of parliament, as 
queen Ann Boleyn was in 28 Hen. VIII. 

X Brncton, /. S. c. 3. Britton, c.l7. ^ Pryn. Aw, Reg. 127. 
Flct. /. 1. c. 45& 46. » Stat. S3 Hen. VIII. c.2l. - 



(2) The reason is more whimsical than the division, for the whalebone, 
lies entirely in the head. Mr, Christian's note. 



Ch.4. OF PERSONS. 224 

Th£ husband of a queen regnant, as prince George of 
Denmark was to queen Anne, is her subject; and may be 
guilty of high treason against her : but, in the instance of 
conjugal infidelity, he is not subjected to the same penal re- 
strictions. For which the reason seems to be, that if a queen 
consort is unfaitliful to the royal bed, this may debase or basr 
tardize the heirs to the crown ; but no such danger can be con* 
sequeut on the infidelity of the husband to a queen regnant. 

A QUEEN dowager is tRe widow of the king, and as such 
enjoys most of the privileges belonging to her as queen con- 
sort. But it is not high treason to conspire her death, or to 
violate her chastity, for the same reason as was before 
alleged, because the succession to the crown is i:ot thereby 
endangered. Yet still, pro dignitate regali^ no man can marry 
a iqueen dowager without special licence from the king, on 
pain of forfeiting his lands and g66ds. This sir Edward 
Coke * tells us was enacted in parliament in 6 Hen. VI., 
though the statute be not in print. But she though an alien 
bom, shall still be entitled to dower afler the king's demise, 
which no other alien is b. (3) A queen dowager, when mar- 
ried again to a subject, doth not lose her regal dignity, as 
peeresses dowager do their peerage when they marry com- 
moners. For Catherine, queen dowager of Henry V., though 
she married a private gentleman, Owen ap Meredith ap 
Theodore, commonly called Owen Tudor; yet, by^e name [ 225 3 
of Catherine queen of England, maintained an action i^inst 
the bishop of Carli3le. And so, the queen dowager of Navarre 
marrying with Edmond earl of Lancaster, brother to king 
Edward the first, maintained an action of dow;er (afler the 
death of her second husband) by the name of queen of' 
Navarre ^. 

The prince of Wales, or heir apparent to the crown, and 
also his royal consort, and the princess royal, or eldest daugh* 
ter of the king, are likewise peculiarly r^arded by the laws. 

* 2 Inst. 18. See Riley's Plac Farl.72. <= 3 Inst, 50. 
" CcLitt. SI. 



(3) See Vol. 11. p.lol. n.8. 
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Fbr by statute ^6 Edw.III. ta coinpftss or conspire the 
deftth of Ae fbrmer, or to violate the chastity of either of the 
latter, are aa much high treason at to conspire the death ef 
the king^ or violate the chastity of the queen. And this upoil 
the sime reason as was before given ; because the prince of 
Wales is next in succession to the crown, and to violate his 
wife might taint the blood royal with bastardy : and the eldest 
daughter of the king is also alone inheritable to the crown, on 
fiulure of issue male, and therefore more respected by the laws 
than any of her younger sisters (4), insomuch that upon this, 
unitod with other (foedal) principles, while our military tenures 
were in force, the king might levy an aid for marrying his 
eUest daughter, and her only. The heir apparent to the 
crown is usually made prince of Wales and eari of Chester, 
by special creation and investiture; but being die king's 
eldest son, he is by inheritance duke of Cornwall witliout 
any new creation ^. (5) 

The rest of the royal family may be considered in two 
diflfiurent lights, according to the di£ferent senses in whkh the 
tenady rcg^ Jitmify^ is used. The larger sense includes ail 
those, who are by any possibility inheritable to the crown. 
Such, before the revolution, were all the descendants of 
William the conqueror ; who had branched into an amaang 
evient, by intermarriages with the antient nobility. Since 
tba revoliition and act of settlement, it means the protestant 
issue of the princess Sophia; now comparatively few in num- 
ber» but which in process of time may possibly be as largely 

" 8 R€p. 1. Seld. ut. of hon. ii. 5. , 



(4) The author's meaning would have been more dear if the expression 
were ** inheritable alone," instead of " alone inheritable :" all that is in- 
tended is that the eldest sister succeeds alone, and that the youn^r usters 
do not take with her in coparcenary; but they succeed in turns after her, 
if she dies without issue. As to the reason commonly assigned for the 
diitinction made in respect of the eldest daughter of the king, see Vol. IV. 
p. SI. n.5. 

(5) This is a pectdiar kind of inheritance, confined indeed to the unglc 
instance, and created by act of parliament. The king's eldest son and 
htir apparent is duk^ of Cornwall by inheritance, but only for the life of 
his faUier ; for the death of the king, which casts the crown on him, takes 
the duchy out of him, and vest« it in hh eldest son and heir a}>parent. 
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ciiiFusecL The more confined sense includes only those, who 
are within a certain degree of propinquity to the reigning 
priooe, and to whom therefore the law pay^ an extraordinary 
r^^ard and respect : but» after that degree is past, they ML 
into the rank of ordinary subjects, and are seldom considered 
any farther, unless called to the succession upcMi fiulure of the 
nearer lines. For, though collateral consanguinity is regarded 
indefinitely, with respect to inheritance or succession, yet it 
is, and can only be regarded within some certain limits in any 
otiier respect, by the natural constitution of things and the 
dictates of positive law ^ 

The younger sons and daughters of the king, and other 
branches of the royal family, who- are not in the immediate 
line of succession, were therefore little farther regarded by the 
mitient law, than to give them to a certain d^ree precedence 
before all peers and public officers, as well ecclesiastical as 
temporal. This is done by the sUtute 31 Hen.VIILclO. 
which enacts, that no person, except the king's children, 
shall presume to sit or have place at the side of the cloth of 
estate in the parliament chamber; and that certain grettt 
officers therein named shall have precedence above all dukea, 
except only such as shall happen to be the king's son, bro- 
ther, uncle, nephew (which sir Edward Coke' explains ie 
signify grandson or nepos), or brother's or sister's son. Thereh 
•fore, after these degrees are past, peers or others of the biaod 
rogfal are entitled to no place or precedence except whtft 
belongs to them by their personal mak or dignity. Whidi 
made sir Edward Walker complain », that by the hasty' crea- 
tion of prince Rupert to be duke of Cumberland, and of the 
earl of Lemiox to be duke of that name, previous to the crea- 
tion of king Charles's second son, James, to be duke of York, 
it might happen that their grandsons woold have precedence 
of the grandsons of the duke of York. 

Indeed, under the description of the Im^s ifiMnm \6k 
gr4md$ms are lieM to be included, without having r^ooorse to 
sir Edward Coke*s interpretation o{ ftephew: and therefore [ M5*] 
when his late majesty king George II. created his grandson 

' Stegjtayoncrtfa>grgfeo m BH^i im %, ^4liiitd6S. 

in l4iw.trac«i, 4to. Oxm, iTtl. « TrAdi, p. 301. J 
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Edward^ the second son of Frederick prince of Wales deceased^ 
duke of York, and referred it to the house of lords to settle 
his place and precedence, they certified '^ that he ought to have 
place next to the late duke of Cumberland, the then king^s 
youngest son;* and that he might have a seat on the left hand 
of the cloth of estate. But when, on tlie accession of his 
present majesty, those royal personages ceased to take place 
as the childretij and ranked only as the brother and uncU, of 
the king, they also left their seats on the side of the cloth of 
estate : so that when Ihe duke of Gloucester, his majesty's 
second brother, took his seat in the house of peers ^, he was 
placed on the upper end of the earls' bench (on which the 
dukes usually sit) next to his royal highness the doke of York. 
And in 1718, upon a question icferred to all the judges by 
king Geo. ]L, it wat l e aul f ed by the opinion often against the 
odier two^ that dw education and care of all the king's grand- 
diiidreD while minors, did belong of right to hb majesty as 
king of this realm, even during their fether's life^ (16) But 
diey all agreed, that the care and approbation of their mar- 
riages, when grown up, belonged to the king their grand- 
fiithejT. And the judges have more recently concurred in 
opinion^, that this care and approbation 'extend also to the 
presumptive heir'of the crown ; though to what other branches 
of the royal family the same did extend they did not find 
precbely determined. The most frequent instances of the 
crown's interposition go no farther than nephews and nieces"* ; 
[ 226* ] but examples are not wanting of it's reaching to more distant 
collaterals". And the statute 6 Henry VI., before mentioned, 

*» Lords' Journ. 24 Apr. 1760. 249. 423 : —under Edw. VI., 7 St. Tr. 

' Ibid. 10 Jan. 1765. 3. 8. For nei>hews and nieces; under 

* FortCK. Al. 401—440. Henry III., 1 Rym. 852: —under Ed- 

* Lords' Journ. S8 Feb. 1 772. ward I., 2 Ryin.489 : — under Edward 
"> Soe (besides the instances cited in III., 5 Rym.561 : — under Richardll. 

Fortescue AUnd) for brothert and tisiers ; 7 Rym . 264 : — under Richard III., 

under king Edward III., 4 Rym. 392. 12 Rym. 232. 244 ; — under Henry 

403. 411. 501. 508. 512.549.683;— VIII., 15Rym. 26. 31. 

under HenryV., 9Rym. 710,711. 741: • Togreainieces, under Edward IL, 

—under EdwardI V.,11 Rym. 564, 565. 3 Rym. 575. 644. ToJSm cevJiiu; un- 

590.601:— under HenryVIII. ISRym. der Edward I n.,5Ryin. 177. Totec^nd 



(6) A full report of theiirguinents of the judges as well of tlie majority 
us of the two dissentienu, is given in Hargr. St. Tr. vol. xi. p. 295. 
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which prohibits the marriage of a queen dowager without the 
consent of the king, assigns this reason for it; <V because the 
" disparagement of the queen shall give greater comfort and 
<^ example to otlier ladies of estate, who are of the blood 
" rqyalj more lightly to disparage themselves °." Therefore 
" by the statute 28 Hen. VIII. c. 18. (repealed, among other 
statutes of treasons, by 1 Edw. VI. c.l2.) it was made high 
treason for any man to contract marriage with the king's 
children or reputed children, his sisters or aunts ex parte 
patemdf or the children .of his brethren or sisters ; being ex- 
actly the same degrees, to which precedence is allowed by the 
statute S.l Hen. VIII. before mentioned. And now, by sta- 
tute 12 Geo. III. c. 11. no descendant of the body of king 
George II. (other than the issue of princesses married .into 
foreign families) is capable of contracting matrimony, without 
the previous consent of the king signified under the great 
seal ; and any marriage contracted without such consent is 
void. Provided, that such of the said descendants, as are 
above the age of twenty-five, may after a twelvemonth's 
notice, given to the king^s privy council, contract and so- 
lemnize marriage without the consent of the crown ; unkss 
both houses of parliament shall, before the expiration of the 
said year, expressly declare their disi^probation of such in- 
tended marriage. And all persons solemnizing, assisting, or 
being present at any such prohibited marriage, shall incur 
the penalties of the statute of praemunire. 

andiAMcoiMliu; under Edward III., beth, Camd. Ann. A. D. 1562. To 



5 Rym. 729 
7 Rym. 2%5 
10 Rym. 322 
12 Rym. 529 



un^er Riehuid II., fourth omuins j undar Henry VII.> 12 

— under Henry VI., Rym. 329. To the Uood royal in ge« 

— under Henry VII., neral ; under Richard II., 7 Rym. 787a 

— under queen Elisa- ^ Ril. plac pari. 672. 
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CHAPTER THE FIFTH. 

OF THE COUNCILS BELOKG1N6 TO 
THE KING. 

^Hfi tliml pdm of Tiew, in #hith we are to consider the 
Itbigv id ^^ regard to liis ooundls. For, in order to 
knito him in the discharge ctf* his duties, the maintenance of 
lii^ dignity, and tl^ exertion of his prerogiitive, fhe htw hath 
Miigned trim a diversity of counc^s to adVise with. 

1. Thb first of t^Me is tbe high osurt of parliament, 
whereof we haire already treated at large. 

2. Secondly, the peers of the realm are tiy their birth 
hereditary counsellors of the crown, and may be called to- 
gether by tbe king to impart their adrke in all matters of 
importance to the realm, either in time of pariiaanent, or, 
which hatli been their principal use, when there is no par- 
tiament in being*. Accordingly Braefx>n^ speaking of the 
nobility of his time, says they might probably be called 
** consulesy a consulendo ; reges enim tales sibi associant ad can- 
*^ sulendum.^' And in our law-books^ it is laid down, that 
peers are created for two reasons : 1. Ad consulendum^ 2. Ad 
defendendumj regem : on which account the law gives them 
certain great and high privileges : such as ireedom from 
arrest, 4*r. even when no parliament is sitting : because it 
intends, that they are always assisting the king with their 
counsel for the commonwealth, or keeping the realm in safety 
by their prowess and valour. 

• Co. Litt.110. < 7 R«p. 34. 9 B«p. 49. lt2R«p.96. 

*»/.!. c.S. 
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Instances of conventions of the peers, to advise the king^ 
have been in former times very frequent; though now fallaat 
into disuse, by reason of the more r^ular meetings of par- 
liament Sir Edward Coke^ gives qs an extract of a record, 
5 Hen. IV., concerning an exchange of lands between the 
king and the earl of Northumberland, wherein the value of 
each was agreed to be settled by advice of parliament (if any 
should be called before the feast of saint Lucia)^ or otherwise 
by advice of the grand council of peers which the king pro* 
mises to assemble before the said feast» in case no parliament 
shall be called. Many other instances of this kind of meeting 
are to be found under our antient kings : though the formal 
method of convoking them had been so long left off, that 
when king Charles I. in 1640, issued out writs under the 
great seal to call a great council of all the peers of England to 
meet and attend his majesty at York, previous to the meeting 
of the long parliament, the earl of Clarendon® mentions it 
OS a new invention, not before heard of; that is, as he eK*« 
plains himself, so old, that it had not been practised in some 
hundreds of years. But, though there had not so long be- 
fore been an instance, nor has there been aj>y since, of as^ 
sembling them in so solemn a manner, yet in cases of emer*^ 
gency, our princes have at several times thought proper to 
call for and consult as many of the nobility as could easily be 
got together: as was particularly the case with king James 
the second, after the landing of the prince of Orange ; and 
with the prince of Orange himself, before he called that 
convention parliament, which afterwards called him to the 
throne. 

Besides this general meeting, it is usually looked upon txh 
be the right of each particular peer of the realm to demand 
an audience of the king, and to lay before him, with decency 
and respect, such matters as he shall judge of importance to. 
the public weaL And therefore, in the reign of Edward II., 
it was made an article of impeachment in parliament against 
the two Hugh Spencers, father and son, for which they were 
banished the kingdom, " that they by their evil covin would 
^^ not suffer the great men of the realm, the king's good coun- 

CaLitt.no. e Hist. b.« 
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*^ sellors, to speak with, or come near the king, or to give 
*' htm good couocetl^ or that the king might speak with them ; 
" but only in the presence or hearing of the said Hugh tlie 
'^ fatlier and Hugh the son» or one of tliem, and at their 
'< will, and according to such things as pleased them^" 



3- A THIRD council belonging to the king are, according 
to sir Edward Coke ^y liis jutlgesj of the courts of law, for law 
matters. And this appears frequently in our statutes, par- 
ticularly H EdwJIL c,5- and in other books of law. So 
that when the king s council k mentioned generally^ it must 
be defined, particularizedj and understood, s^amdmn subjectam 
maieriam .- and, if the subject be of a legal nature, then by 
the king's council is understood his council lor matters of law; 
namely, his judges. Therefore when by statute 1 tJ Ric, I L c* 5. 
It was made a high offence to import into this kingtiom any 
papal bulls^ or other processes from Romej and it was 
enacted, that the offenders should be attached by their bodies, 
and brought Ijefore the king and his eouwH to answer for 
such offence; here, by the expression of the king's coumi!^ 
were understood the king's judges of his courts of justice, the 
subject matter being legal: this being the general way of 
interivreting the word connciL K (l) 



' 4 Init, 53. 
* 1 Ilift^llO, 



b S Itut, 1^5. 




{!) The passage referred to in the 3 Init., b m> Authority for the inter- 
pretatk>n given to the wortl council, in the statute of Richard; for it ii e j 
comnieoc on the statnte ofPnemunire !I7 E. j. sit. 1 * c, i ., where the word leenif ' 
used in the same sense as in the first-njciitioncd statute, and m which Lord 
Coke ftat€« that it cannot mean the Judge*. The I ruth ii, I believe, that 
the council here mentioned was a court of very cKten^ive ctjuittihle jitris- J 
diction^ boUi in civil and crimmal inutten, the fountain from which, in 
proce» of time, the Couru of Chancer^ and Htar Chanil>er were derived, ) 
Iti hiftoi^' has never been tatisfnclonly imccd, nor iu jurisdiction and hmc 
lions clearly dittinguiihed from thost^ of the council of the peers, or thaJ 
gteai council in parlioment. Perhaps it ia too late to exiwct that this ciaji J 
«▼«" be now done so ni to free the subject ffom all doubti; bue J have^ 
rpMion fo hope that verj^ great light will be thrown ujion it, and therein 
upon the origin of all equitable jurisdiction in this countryp by » gciiilettmn 
who h devoting himself lo the legal antiquities of the country with »n in. 
duitry ind inieliifence that promise to overcame great difficulties. 
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4. But the principal council belonging to the king is his 
privy council, ivhich is generally called, by way of eminence, 
the council. And tliis, according to sir Edward Coke's de- 
scription of it, \ is a most noble, honourable, and reverend 
assembly, of the king and such as he wills to be of his privy, 
council, in the king's court or palace, llie king's will is the 
sole constituent of a privy counsellor ; and this also regulates 
their number, which of antient time was twelve or thereabouts. 
Afterwards it increased to so large a number, that it was 
found inconvenient for secrecy and dispatch ; and therefore 
king Charles the second in 1679 limited it to thirty : whereof [ 2S0 ] 
fiftieen were to be the principal officers of state, and those to 
be counsellors virtule officii ; and the other fifteen were com^ 
posed of ten lords and five commoners of the king's choosing K 
But since that time the number has been much augmented, 
and now continues indefinite (2). At the same time also the 
antient office of lord president of the council was revived in 
the person of Anthony earl of Shaftsbury : an officer, that by 
the statute of 31 Hen. VIII. c.lO. has precedence next after 
the lord chancellor and lord treasurer. 

Privy counsellors are nuide by the king^s nomination, 
without either patent or grant ; and, on taking the necessary 
oaths, they become immediately privy counsellors during the 
life of the king that chooses them, but subject to removal at 
his discretion. 

As to the qualifications oimemhevs to sit at this board; any 
natural-born subject of England is capable of being a member 
of the privy council ; taking the proper oaths for security of 
the government, and the test for security of tlie church. But, 

t 4 Inst. 53. ^ Temple*i Mem. part S. 



(8) Id the early part of Lord Clarendon's history, are some remarki 
on the great importance of i^vse appointments to the privy council ; but 
that body was then much more like the modern cabinet council than the 
modem privy council, and every member might almost be considered a 
minister of the crown. At present those members only attend the de- 
liberations, who arc specially summoned, and the matters debated arc 
comparatively of minor importance, or of a formal nature, so that no 
inconvenience results from the largeness of the number, or the greater 
facility with which the appointment is bestowed. 

R 2 
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in order to prevent ^ny persons under foreign attachments 
from insmuating themselves into this important trust, as hap* 
pened in the reign of king William in many instances, it is 
enacted by the act of settlement \ that no pers(»i born out of 
the dominions of the crown of England, unless bom of Eng- 
lish, parents, even though naturalized by parliament, shall be 
capable of being of the privy council. 

The duty of a privy counsellor appears from the oath of 
office % which consists of seven articles: 1. To advise the 
king according to the best of his cunning and discretion. 
' 2s To advise for the king^s honour and good of the public, 
without partialis through afifection, love, meed, doubt, or 
dread. 8. To keep the king^s counsel secret 4. To avoid 
corruption. 5. To help and strengthen the execution of what 
[ 2SI 3 shall be there resolved. 6. To withstand all persons who 
would attempt the contrary. And lastly, in general, 7. To 
observe, keep, and do all that a good and* true counsellor 
ought to do to his sovereign lord. 

The j?ow?fr of the privy council is to inquire into all offences 
against the government, and to commit the offenders to safe 
custody, in order to take their trial in some of the courts of 
law. But their jurisdiction herein is only to inquire, and not 
to punish : and the persons committed by them are entitled to 
their habeas corpus by statute 16 Car. I. c. 10., as much as if 
committed by an ordinary justice of the peace. And, by the 
same statute, the court of starchamber, and the court of re- 
quests, both of which consisted of privy counsellors, were 
dissolved ; and it was declared illegal for them to take cog- 
nizance of any matter of property, belonging to the subjects of 
this kingdom. But, in plantation or admiralty causes, which 
arise out of the jurisdiction of this kingdom ; and in matters 
of lunacy or idiocy ", being a special flower of the prerogative ; 
with r^ard to these^ although they may eventually involve 
questions of extensive property, the privy council continues 
to have cognizance, being the court of appeal in such cases : 
or rather, the appeal lies to the king's majesty himself in 

. \8Ut. 12*lSWai. Ill cS. » 3 P. Win*. 108. 

*» 4 Init. 54. 
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council (3). Whenever also a question arises between two 
provinces in America or elsewhere, as concerning the extent 
of their charters and the like, the king in his council exercises 
original jurisdiction therein, upon the principles of feodal 
sovereignty. And so likewise when any person claims an 
island or a province, in the nature of a feodal principality^ 
by grant from the king or hi& ancestors, the determinatioQ 
of that right belongs to his majesty in council : as was the 
case of the earl of Derby, with regard to the Isle of Man in 
the reign of queen Elizabeth, and the eari of Cardigan and 
others, as representative^ of the duke of Montague, with 
relation to the island of St. Vincent in X*!64f, But from all 
tlie dominions of the crown, excepting Great Britain and 
Ireland, an appellate Jurisdiction (in the last resort) is vested [ 282 ] 
in the same tribunal; 'which usually exercises it's judicial 
authority in a committee of the whole priVy council, who hear 
the allegations and proofs, and make their report to his 
majesty in council, by whom the judgment is finally given. 

The privileges of privy counsellors, as such (abstracted 
from their honorary precedence ®), consist principally in the 
security which the law has given them against attempts and 
conspiracies to destroy their lives. . For by statute 3 Hen. VII. 
C.14. if any of the king's servants, of his household, conspire 
. or imagine to take away the life of a privy counsellor, it is 
felony, though nothing be done upon it. The reason of 
making this statute, sir Edward Coke P tells us, was because 
such a conspiracy was, just before this parliament, made by 
some of king Henry the seventh's household servants, and 
great mischief was like to have ensued thereupon. This 
extends only to the king's menial servants. But the statute 
9 Ann. C.16. goes farther, and enacts, that any person that 
shall unlawfully attempt to kiU, or shall unlawfully assault, 
and strike or wound, any privy counsellor in the execution 
of his office, shall be a felon without benefit of clergy. This 
statute was made upon the daring attempt of the sieur Guis- 
card, who stabbed Mr. Harley, aflerwards earl of Oxford, 

See page 405. ^ 3 Inst. 38. 



(5) See Vol.III. p. 427. n. i. 
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with a penknife, when under examination for high crimes in 
a committee of the privy council. 

The dissolution of the privy council depends upon the king's 
pleasure ; and he may, whenever he thinks proper, discharge 
any particular member, or the whole of it, and appoint another. 
By the common law also it was dissolved ipso facto by the 
king's demise ; as derivuig all it's authority from him. But 
now, to prevent the inconveniences of having no council in 
being at the accession of a new prince, it is enacted by statute 
6 Ann. c 7. that the privy council shall continue for si» 
months after the demise of the crown, unless sooner deter^ 
mined by the successor. 
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CHAPTER THE SIXTH. 



OF THE KING'S DUTIES. 



T PROCEED next to the duties incumbent on the king by 
our constitution ; in consideration of which duties his dignity 
and prerogative are established by the laws of the land: it 
being a maxim in the law, that protection and subjection are 
reciprocal *. And these reciprocal duties are what, I appre- 
hend, were meant by the convention of 1688, when they declared 
that king James had broken the original contract between king 
and people. But, however, as the terms of that original contract 
were in some measure disputed,, being alleged to exist prin- 
cipally in theory, and to be only deducible by reason and the 
rules of natural law ; in which deduction different understand- 
ings might very considerably differ ; it was, after the revolu- 
tion, judged proper to declare these duties expressly, and to 
reduce that contract to a plain certainty. So that whatever 
doubts might be formerly raised by weak and scrupulous 
minds about the existence of such an original contract, they 
must now entirely cease; especially widi regard to every 
prince who hath reigned since the year 1688. 

The principal duty of the king is to govern his people 
according to law. Nee regibus infinita out libera potestasy was 
the constitution of our German ancestors on the continent ^. 
And this is not only consonant to the principles of nature, of 
liberty, of reason, and of society, but has always been esteemed 
' an express part of the common law of England, even when 
prerogative was at the highest " The king," saith Bracton S 
who wrote under Henry III., " ought not to be subject to [ 284 ] 

' 7 R«p. 5. ^ T«c. de mor. Germ, c. 7. « /. 1. e. 8. 
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" man, but to God, and to the law; for the law maketh the 
" kmg. Let the king therefore render to the law whatthe 
" law has mvested in him with regard to others ; dominion 
" and power : for he is not truly king, where will and plea- 
" sure rules, and not the law-^l)." And again <*, *• the king 
^ also hath a superior, namdy God, and also the law, by 
•* which he was made a king." Thus Bracton : and Por- 
tescue also S having first well distinguished between a mo- 
narchy absolutely and despotically regal, which is introduced 
by conquest and violence, and a political or civil monarchy, 
which, arises from mutual consent (of which last species he 
asserts the government of England to be) ; immediately lays it 
down as a principle, that ^^ the king of England must rule his 
** people according to the decrees of the laws thereof: inso- 
<< much that he is bound by an oath at his coronation to the 
** observance and keeping of his own laws." But, to obviate 
all doubts and difficulties concerning this matter, it is expressly 
declared by statute 12 & 13 W. III. c.2. << that the laws o( 
''England are the birthright of the people thereof; and all 
*' Ae kings and queens who shall ascend the throne of this 
** realm ought to administer the government of the same 
•* according to the said laws : and all their officers and minis- 
** ters ought to serve them respectively according to the same : 
•* and therefore all the laws and statutes of this realm, for se- 
♦* curing the established religion, and the rights and liberties 
" of the people thereof, and ail other laws and statutes of the 
" same now in force, are ratified and confirmed accordingly." 

" /. 2. c. 16. §3. « c. 9. ^34. 



(l) Ipse autcm rex non debet eite tub hoviine, ted sub Deo el sub lege; quia 
, lex facit regem. Attribuat igiiur rex legi quod lex attribmt ei ; videlicet, 
dominationefn, et potettatem: non est enim rex ubi dominatw voluntas, et 
non lex. As the exact force of the original is not preserved in the trans- 
lation, I venture to subjoin one, which has only the merit of being more 
literal. " The king himself ought not to be under man, but under God 
and the law, because the law maketh the king. Let the king then ascribe 
to the law what the law ascribeth to him; to wit domination and power : 
for there is no king, where will nileth, and not the law." Mr. Christian 
cites a fine passage to the same e£fect from the year* book 19 Hen. VI. 63. 
ia ley est le pluk haute inhiritance que It toy ad ; car par la ley U m^nie et 
touu M9 iujeU sont ruUs, el ti la ley ne fuU, nul roy, et nul inkeriiance 
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And, as to the terms of the origmal contract between Idng 
and people, these I apprehend to be now couched in the 
coronation oath, which by the statute 1 W. & M. st. 1. c. 6. 
is to be administered to every kmg and queen, who shall suc- 
ceed to the imperial crown of these realms, by one of the arch- 
bishops or bishops of the realm, in the presence of all the 
people; who on their parts do reciprocally take the oath of 
allegiance to the crown. This coronation oath is conceived 
in the following terms : 

" The archbishop vr bishop shall say^ " Will you solemnly [ 285 ] 
" promise and swear to govern the people of this kingdom of 
" England, and the dominions thereto belonging, according 
^^ to the statutes in parliament agreed on, and the laws and 
" customs of the same ? — 77ie king or queen shall say I so- 

" lemnly promise so to do. Archbishop or bishojK Will 

" you to your power cause law and justice, in mercy, to be 
** executed in all your judgments ? — King or queen, I will. 

" Archbishop or bishop. Will you to the utmost of your 

** power maintain the laws of God, the true profession of 
" the gospel, and the protestant reformed religion established ' 
" by the law : And will you preserve unto the bishops and 
" clergy of this realm, and to the churches committed to 
** their charge, all such rights and privileges as by law do 
" or shall appertain unto them, or any of them ? — King or 

" queen, * All this I promise to do. Aft^^ this the king or 

" queen^ laying his or her hand upon the holy gospels, shall say, 
" The things which I have here before promised I will per- 
^^ form and keep : so help me God : and then shall kiss the 
" book (2)." 

(.2) Mr. Turner has translated from a latin MS. in the Cotton Library, 
the coronation service of Ethelred the Second ; many of the prayers are 
exceedingly beautiful, and conceived in the spirit and language of our 
liturgy. In one of them the bishop prays for blessings " on this thy ser- 
vant, whom with humble devotion we have chosen to be king of the Angles 
and Saxons." The Coronation Oath is, almost in terms, the same "«Hth 
that which Bracton describes as being the oath in the time of Hen.III. 
See 1.5. tr. 1. c.dw 

In the name of Christ, I prombe three things to the Christian people, 
my subjects : — 

First, That the Church of God, and all the Christian people, shall always 
preserve true peace under our auspices. 

Second, . 
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This is the form of the coronation oath, as it li now pre- 
scribed by our laws ; the principal articles of which appear 
to be at least as antient as the mirror of justice ^y and eveR m 
the time of Bracton ^ : but the wording of it was changed at 
the revolution, because (as the statute alleges) the oath itself 
had been framed in doubtful words and expressions, with re- 
lation to antient laws and constitutions at this time unknown K 
[ 2S6 ] However, in what form soever it be conceived, this is most 
indisputably a fundamental and original express contract; 
though doubtless the duty of protection is impliedly as much 
incumbent on the sovereign before coronation as after? in 
the same manner as allegiance to the king becomes the duty 
of the subject immediately on the descent of the crown, 
before he has taken the oath of allegiance, or whether he ever 
takes it at all. This reciprocal duty of the subject will be 
considered in its proper place. At present we are otiiy to 
observe, that in the king^s part of (his original contract ^re 
expressed all the duties that a monarch can owe to his people ; 
viz. to govern according to law ; to execute judgment in 



f cap* 1. 4 ^ 

^ In the otd folio abrtdgmGnt of the 
imtutea printed by Lcttou And l^lnch- 
Unk in the reigti of Edward IV. (jien^t 
mf) theri! \s preserved a copy of ihe 
old coronatlon-oatlj ; wtucb, as the 
book is eatremely scarce , I will here 
transcribe. Ctv est le teremeni f tu: itf 
roy jurre a taun coronement i ^uie U 
gard^ra €t tmrnUenom, ia. dnmia & lex 
franchitet de Kjml «lg{£K graunU^ aun* 
ammflUf dM droUtx rtt^i chrutiem tfEn* 
gkUrpf ei quit gardtra taut£% tet ttrrei 
kammm et dignUe* dr<iiiureli et /rank* 
dd cor&n du ndalmc d* Engieterr £n tout 
rnqner drrttterte iQHZ nuH mantr dame* 
nutementi ti /« drmttx dijpergrz dila^ 
fide^ 0U jw^twr die la c^nme a toun pQtair 



reapjidiiren tauHcien etiale^ tU gud gar^ 
dera !^ iwas de ieyni ttglUe ^ oi flergie 
et aifieopie ifif Apu sccvrde, et quii/aff 

Jaire ctt iaaiez *« jugemefUtt ou?cJ ei 
dfpUjuMtice 0ue 4i$arti0n H mmrkofd^^ 
ei quM grauntera a tennte iez i&fei et 
cuiium^m du rouUmt^ et a umnjunar ^n 

Jfiee garder ei tt^rmcr ^ue icx gentex du 

pettjtle amnt faiies et eelk^ et let mat' 
tfeys l^w ti cuMunui de iottt atuterth ^ 

fcrme itCQi et cUoMie ai jteojrie de xeun 
Tmalm^ en ceo garde eggardeta a smin 
poiairi mme Bmt tuy aide* (Tti, #o- 
cmtn^nium regist Jbi, wu ij,) Pi^fiinw 
liaa aho given ui a copj of the coro* 
nnl]on-o«tU<i of lUcbard IL, (Sigtial 
Loyalty, IL 246,) Edward VL (dnd. 
25\.) Junes L» ud Ctun-Ica L« {ibid^ 
26^) 




Second, That I will Torbid mpMdty aild bII iniquitie* to every con- 
dition. 

Thlrtl, That I will command equity und mercy in aU jtulgmentfr, thai to 
me nnd ro you the gmctuui and merciful Cwi tuny exiend his mercy. 
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mercy ; and to maintain the established religion. And, with 
respect to the latter of these three branches, we may &rther 
remark, that by the act of union, 5 Ann. c.8. two preceding 
statutes are recited and confirmed ; the one of the parliament 
of Scotland, the other of the parliament of England : which 
enact ; the former, that every king at his accession shall take 
and subscribe an oath, to preserve the |)rotestant religion and 
presbyterian church government in Scodand; the latter, that 
at his coronation he shall take and subscribe a shnilar oath, 
to preserve the setdement of the church of England within 
England, Ireland, Wales, and Berwick, and the territories 
thereunto belonging. 
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CHAPTER THE SEVENTH. 

OF THE KING'S PREROGATIVE. 



TT was observed in a former chapters that one of the 
princiiml biilwari^s of civil liberty, or (in other words) of 
the British ciMistitution% was the limitation of the king's pre- 
ro^iv« bv bounds so certain and notorious, that it is impos- 
sibte he shouM ever exceed them, without the consent of the 
peopkv on the one hand : or without^ on the othor, a violation 
of thai original contract, which» in all states impliedlv, 
and in ours most expcesshr, subsists b e ta e cn the prince and 
dit $ul;yect. It wiU now be oar bamess to consider this 
pKfo^Si^vi^ mbtttehr ; to demonstrate xt*s necessitr in general : 
and to mark ooi iu the mc^ important instances it*s parti- 
cular extent atcxl rvscrtctivHts : from which coosideratioos this 
condo^KHx >fcul c\ivWu;I\ toliow, that the powers, which are 
vestevl iu the crv^n' S the laws of Hngiand, are necessary 
lor the jHir^K>se v^' s.vtec\ : jmd Jo uot intrench any tarther 
on our Haz%f^JA libcnies, thaa i:s expetiient fe>r the maintenance 
of tHir /m.*. 

Tmkkk caiuioc be a j^rvHi^cer pn.x.H of that genuine free- 
doou ifchich is the b^tisc of thi:> j^ and country* than the 
power of diM.nLSi!4n4: djud examinui^^ ^ ith decency and respect, 
the limits of the kin^V prervyaci^e. A topk\ that in some 
former ages was thought t\.v vWiicate and !»acied to be pro- 
&ned by the pen of a subject. I: was ranked amocg the 
craxna rttpe^: : and* Like the niystehes ot the bona <i^ was 
3SS 2 ** »u&red to be pried into by any i?ut >uch as were inioated 
in i£*« serf ice : because, perhaps^ the exertion o( the ooe. like 
the soiexnnides of the other, would net fc^ar the inspectioa 
of a rational and sober inquiry. Tht ;£toriou:> queen Eli- 

Ch^a. pa«« 141. 
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zabeth herself made no scruple to direct her parliaments to 
abstain from discoursing of matters of state <> ; and it was the 
constant language of this favourite princess and her ministers, 
that even that august assembly ^^ ought not to deal, to judge, 
« or-to meddle with her majesty's prerogative royal V And 
her successor, king James the first, who had imbibed high 
notions of the divinity of regal sway, more than once laid 
it down in his speeches, that <^ as it is atheism and blasphemy 
^^ in a creature to dispute what the deity may do, so it is pre- 
^^ sumption and seditimi in a subject to dispute what a king 
" may do in the height of his power : good christians (he 
" adds) will be content with God's will, revealed in his word ; 
" and good subjects will rest in the king's will, revealed in 
« WslawV 

But, whatever might be the sentiments of some of our 
princes, this was never the language of oiu* antient constitu- 
tion and laws. The limitation of the regal authority was a . 
first and essential principle in all the Grothic systems of 
government established in Europe ; though gradually driven 
out and overborne, by violence and chicane, in most of the 
kingdoms on the continent. We have seen, in the preceding 
chapter, the sentiments of Bracton and Fortescue, at the 
distance of two centuries from each other. And sir Henry 
Finch, under Charles the first, after the lapse of two centu- 
ries more, though he lays down the law of prerogative in very 
strong and emphatical terms, yet qualifies it with a general 
restriction, in regard to the liberties of the people. " The 
^^ king hath a prerogative in all things that are not injurious 
" to the subject; for in them all it must be remembered, 
'^ that the king's prerogative stretcheth not to the doing of 
" any wrong*." Nihil enitn aliud potest rex in terris^ cum sit 
Dei minister et vicarius, nisi id solum quod de jure potest^. [ 239 Q 
And here it may be some satisfaction to remark, how widely 
the civil law differs fix)m our own, with regard to the autho- 
rity of the laws over the prince, or (as a civilian would rather 
have expressed it) the authority of the prince over the laws. 
It is a maxim of the English law, as we have seen ftt)m 

»• D'ewM, 479. « Finch, L. 84, 85. 

"" Ibid, 645, ^Bracton, /. 3 Ir.l. c.9. 

^ King Jamet*s works, 557. 531. 
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Bre€Coii, that ** rej^' debet esse stib l^r, quia lexjacii regem /' 
the imperial law will tell us, that, '' in omnibm impfraioris 
" cxeipiturjhf'tuna ; mi ipsas kges Dem sub/eeiiK" We shall 
not long hesitate to which of them to give the preference as 
most conducive to those ends for which societies were framed^ 
and are kept together ; especially as tlie Roman lawyers them- 
selves seeni to be sensible of tlie unreasonableness of their 
own constitution* '* Dccet iamnt principem/* says Paul us, 
** sa^ areUges^ quibtis ipse solntus est^.** This is at once lay- 
ing down the principle of despotic jTOwer^ and at the same 
time acknowledging it's absurdity. 

Bv the word prerogative we usually understand that special 
pre-eminence, which the king hath, over and above all other 
persons, and out of the ordinary course of the common law, 
in right of his regal dignity. It signifies, in it*s etymolc^-, 
(from prae and rogo) something that h required or demanded 
before, or in preference to, all others. And hence it ibUows* 
tliat it must be in it'n nature singular and eccentrical ; that 
it can only be applied to tliose righu and capacities which 
the king enjoys alone, in contradistinction to others, and not 
to those which he enjoys in common with any of his sub- 
jects ; for if once any one prerogative of the crown could 
be held in common with the subject, it would cease to be 
prerogative any longer. And tlierefore Finch ^ lays it down 
as a maxim, that the prerogative h that law m case of the 
king* which is law in no case of the subject* 

Prerogatives are either direct or incidmial, ^Tlie direct 
are such positive substantial parts of the royal character an<l 
£ 2i0 ] authority, as are rooted in and spring from tlie king's poli- 
tical person, considered merely by itself^ withou* reference 
to any other extrinsic circumstance \ as, the right of sending 
embassadors, of creating peers, and of making war or peace. 
But such prerogatives as are incideiUal bear always a relatioit 
to something else, distinct from the king*s person; and are 
indeed only exceptions, in favour of the crown, to thot^e 
general ruleii that are established lor the rest of the eommu* 
nity ; such as^ that no costs shall be recovered against the 




« Nw* 105. I s, 
* ^ ss. I. as. 
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king; that the king can never be a joint-tenant; and that his 
debt shall be preferred before a debt to any of his subjects. 
These, and an infinite number of other instances, will better 
be understood, when we come regularly to consider the rules 
themselves, to which these incidental prerogatives are excep* 
tions. And therefore we will at present only dwell upon the 
king's substantive or direct prerogatives. 

Th^se substantive or direct prerogatives may again be di- 
vided into three kinds : being such as regard, first, the king's 
royal character ; secondly, his royal authority ; and, lastly, 
his royai income. These are necessary, to secure reverence to 
his person, obedience to his commands, and an affluent sup- 
ply for the ordinary expences of government ; without all of 
which it is impossible to maintain the executive power in due 
independence and vigour. Yet in every branch of this large 
and extensive dominion, our free constitution has interposed 
such seasonable checks and restrictions, as may curb it from' 
trampling on those liberties, which it was meant to secure 
and establish. The enormous weight of prerogative, if led 
to itself (as in arbitrary governments it is), spreads havoc 
and destruction among all the inferior movements ; but, when 
balanced and regulated (as with us) by it's proper counter- 
poise, timely and judiciously applied, it's operations are then 
equable and certain, it invigorates the whole machine, and 
enables every part to answer the end of it's construction. 

Jn tlie present chapter we shall only consider the two first 
of these divisions, which relate to the king's political character 
and authority : or, in other words, his dignity and regal [ 241 ] 
jponioer ; to which last the name of prerogative is frequently 
narrowed and confined* The other division, which forms 
the royal revenue^ will require a distinct examination ; accord- 
ing to the known distribution of the feodal writers, who dis- 
tinguish the royal prerogatives into the majora and minora 
regalia^ in the latter of which classes the rights of the revenue 
are ranked. For, to use their own words, ^^ majora regaUa 
" imperii ptae-eminentiam spectani j minora vero ad com^ 
^^ modum pecuniarium immediate attinent : et haec prqprie 
^^ JUcalia sunt^ et adjusjhcipertinent^*' 

^ Peregrin* dejurejisc, /.I c.l. num. 9. 
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FiBST, then, of the royal dignity. Under every mcmarchi- 
cai establishment, it is necessary to distinguish the prince from 
his sabjeots, not only' by the outward pomp and decorations 
of majesty, but also by ascribing to him certain qualities, as 
inherent in his royal capacity, distinct from and superior to 
diose of any other individual in the nation. For, though a 
philosophical mind will consider the royal person merely as 
one man appointed by mutual consent to preside over many 
others, and will pay him that reverence and duty which the 
principles of society demand, yet the mass of mankind will 
be apt to grow insolent and refractory, if taught to consider 
their prince as a man of no greater perfection than themselves. 
The law therefore ascribes to the king, in his high political 
character, not only large powers and emoluments, which form 
. his piferogative and revenue^ but likewise certain attributes of 
a* great and transcendent nature ; by which the people are led 
to consider him in the light of a superior being, and to pay 
bim that awful respect, which may enable him with greater 
ease to cariy on the business of government This is what I 
understand by the royal dignity, the several branches of 
which we shall now proceed to examine. 

I. And, first, the law ascribes to the king the attribute of 
sovereignty^ or pre-eminence. •' Rex est vicuriui^ says Brac- 
ton', " et minister Dei in teira : omnis quidem sid) eo esty et 
[ 242 } " ipse sub ntdlo^ nisi tantum sub Deo'' He is said to have 
imperial dignity; and in charters before the conquest is fre-^ 
quently styled basileus and imperator^ the titles respectively 
assumed by the emperors of the east and west™. His realm is 
declared to be an empire^ and his crown imj^erial^ by many acts 
of parliament, particularly the statutes 24 Hen. VIII. c. 12. 
and 25 Hen. VIII. c. 28." ; which at the same time declare 
the king to be the supreme head of the realm in matters both 
civil and ecclesiastical, and of consequence inferior to no man 
upon earth, dependent on . no man, accountable to no man. 
Formerly there prevailed a ridiculous notion, propagated by 
the German and Italian civilians, that an emperor could do 
many things which a king could not (as the creation of no- 
taries and the like), and that all kings were in some degree 

' /. 1. c. 8. "See also 24 Geo. II. c. 24. 5 Geo. 

"» Seld. tit. of hon. I. 2. III. c. 27. 
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subordinate and subject to the emperor of Germany or Rome. 
The meaning therefore of tlie legislature, when it uses these 
terms of empire and imperial^ and applies them to the reahn 
and crown of England, is only to assert that our king is equally 
sovereign and independent within these his dominions, as any 
emperor is in his empire^ ; and owes no kind of subjection to 
any other potentate upon earth. Hence it is, that no suit or 
action can be brought against the king, even in civil matters, 
because no court can have jurisdiction over him. For all 
jurisdiction implies superiority of power : authority to try 
would be vain and idle, without an authority to redress ; and 
the sentence of a court will be contemptible, unless that court 
had power to command the execution of it : but who, says 
Finch ^ shall command the king? Hence it is, likewise, that 
by law the person of the king is sacred, even though the mea- 
sures pursued in his reign be completely tyrannical and arbi- 
trary : for no jurisdiction upon earth has power to try him in 
a criminal way ; much less to condemn him to punishment. 
If any foreign jurisdiction had this power, as was formerly 
claimed by the pope, the independence of the kingdom 
would be no more : and if such a power were vested in any 
domestic tribunal, there would soon be an end of the consti- [ 24S ] 
tution, by destroying the free agency of one of the constituent 
parts of the sovereign legislative power. 

Are then, it may be asked, the subjects of England totally 
destitute of remedy, in case .the crown should invade thei 
rights, either by private injuries, or public oppressions ? Ti 
this we may answer, that the law has provided a remedy iu 
both cases. 

And, first, as to private mjuries : if any person has, ii " 
point of property, a just demand upon the king, . he mus 
petition him in his court of chancery, where his chancellor 
will administer right as a matter of grace, though not upon 
I compulsion *>• And this is entirely consonant to what is laid 
down by the writers on natural law. ^^ A subject," says Puf- 

^ Bex attegawtt quod ipm amnet libera ' Finch, L. 83. 
tales haberH in regno tuo, qvoM. imperator *> /Mtf. 955. Se« b. IIT. c. 17 
vindicabat in imperio, (M. Floii^ A» 2>. 
1095.) 
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fendorf ', ** so long as he continues a subject, hath no way to 
** oblige his prince to give him hia due* when he refuses it, 
" though no wise prmce wiU ever refuse to stand to a lawful 
" contract. And if the prince gives the subject leave to en- 
^' ter an action against him, upon such contract, in his own 
*^ courts, the action itself proceeds rather iipon natuml equi- 
" ty, than u|x>n the municipal laws," For the end of such 
action is not to compel the prince to observe the contract, but 
to persuade him. And, as to persomd wrongs; it is well 
observed by Mr. Locke*, *' the harm which Uie sovereign can 
** do in Jiis own person not being likely to happen often, nor 
** to extend itself far ; nor be'mg able, by his single strength, 
** to subvert the laws, nor oppress the body of the people 
** (should any prince have so much weakness and ilUnature 
" as to be willing to do it), — the incunveniency of some par- 
" ticular mischiefs, that may happen sometimes, when a 
** lieady prince, comes to the throne, are well recompensed by 
" the peace of the public and security of the government, in 
** the person of the. chief magistrate ilius set out of the reach 
** <rf danger/' 

I i#4 ] Next> as to cases of ordinary public oppression, where the 
Vitals of the constitution are not attack^, the law hadi idso 
assigned a remedy* For as the king cannot misuse his power, 
widiout the advice of evil counsellors, and the assistance of 
wicked ministers, these men may be examined and punislied> 
The constitution has tlierefore provided^ by means of imlict^j 
niei^ts, and parliamentary impeachments, that no man shall 
dare to assist the crown in contradiction to the laws of the 
land. But it is at the same time a maxim in those laws, that 
the king himself can do no wrong i since it would be a great 
weakness and absurdity in any system of positive law, to de- 
fine any possible wrong, widiout any possible redress. 

Foe, as to such public oppressions ms tend to dissolve tim 
constitution, and subvert the fundamentals of government, 
they are cases, which the law will not, out of decency, sup- 
pose : being incapable of distrusting tliose, whom it has in- 
vested with any part of the supreme power; iince such dis- 
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trust would render the exercise of that power precarious and 
impracticable^. For wherever the law expresses it's distrust 
of abuse of power^ it always vests a superior coercive authcArity 
iu some other hand to correct it ; tlie very notion of which 
destroys the idea of sovereignty. If therefore (for example) 
the two houses of parlii^ment, or either of them, had avowedly 
a right to animadvert on die ki|i^, or each other, or if the king 
bad a right to animadvert on either of the houses^ thpt bram^ 
of the legislature, so subj|ect to animadversion, would instantly 
cease to be part of the supreme power; the balance of the con^ 
stjtution would be overturned; md that branch or branchy 
in which this jurisdiction resided, would be ccMnpletely a^r^ 
reign. The supposition of law therefbHp^ is, that neither tW 
king nor either house of parliament (collectively taken) is ink 
pable of doing any wrong; since i^ su^h cases the law fe^ 
itself incapable of furnishing i^iy ftdequate remedy. For which ^ 24$ ] 
reason sfl oppressions, which m^ happen to spring from any, 
bruidi^ofthe sovereign power, must necessarily be ont of tfaft- 
rea^ of any stated nde^ or oppress legal provision : but, if evctrv* 
they unfortum^ly happen, the prudence of the times nuiat . 
provide new r^edies wpCfix new emergencies. 

lNt>K£B^ it is found, by experience, that whenev^ Aniitau- 
^nstitutipnal oppressions, even of the sovereigi^ p^w^r^iui^ 
vance with gigantic strides, and threaten desolat^pn.toiarstiite^ 
mankind will not be reasoned ont of the feelings, ^Ittftmianity ; 
nor will sacrifice their liberty by a scrupulous, adherence to^, 
those political maxims, which were originally estfd^ifhf^ to,^ 
preserve it And therefore, though the positive laws ap9 ^ent^ 
experience will funnish us with a very remarkable case^ wherein ' 
nature and reason prevailed. When king James the second ^ 
invaded the fundamental constitution of the realm, tkf con;-^^ 
vention declared an abdication, whereby the throne was rc9H. 
dered vacant, which induced a new setdement of the cxf^i^ 
And so far 93 this precedent leads, and no farther, we tjaajr . 
now be allowed to lay down the law of redress against pttb|i|i|. 
oppression^ If therefore any fbture prince should endeaV9i^. 

^ See theie- points mon AiUy dis- throwm many new nnd lmpqi:^ni| 

cussed ih the cosoderoitbnf of the Imw lights on the texture of our Ii«|>pV 

of forfeihire, Sd edit. pegelOS — 1S6. constitution, 
wherein the very learned anlfaor has 
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to subvert the coDstitution by breaking the original contract 
between king and people, should violate the fundamental laws, 
and should withdraw himself out of the kingdom ; we are now 
aotbbrized to declare that this conjunction of circumstances 
would amount to an abdication, and the throne would be 
thereby vacant But it is not for us to say that any one, or 
two, of these ingredients would amount to such a situation : 
for there our precedent would fail us. In these, therefore, or 
other circumstances, which a fertile imagination may furnish, 
since both law and history are silent, it becomes us to be silent 
too : leaving to future generations, whenever necessity and the 
safety of the whole shall require it, the exertion of those in- 
herent (though latent) powers of society, which no climate, no 
time, no constitution, no contract, can ever destroy or di« 
mfaiish. 

[ 246 ] II* Besides the attribute of sovereignty, the law abo 
ascribes to the king, in his political capacity, absolute pet fection. 
The king can do no wrong. Which antient and fundamental 
maxiitabliot to be understood, as if every thing transacted by 
the government was of course just and lawful, but means only 
two things. First, that whatever is exceptionable in the con- 
duct of public a^airs is not to be imputed to the king, nor is 
he answerable for it personally to his people : for this doctrine 
would totally destroy that constitutional independence of the 
crown, which is necessary for the balance of power in our free 
and active, and therefore compounded, constitution. And, 
secondly, it means that the prerogative of the crown extends 
not to do any injury ; it is created for the benefit of the people, 
and therefore cannot be exerted to their prejudice ". 

The king, moreover, is not only incapable of r/ei/n^ wrong, 
but even of thinkitig wrong ; he can never mean to do an im- 
proper thing : in him is no folly or weakness. And therefore 
if the crown should be induced to grant any franchise or pri- 
vilege to a subject contrary to reason, or in any wise prejudicial 
to tlie commonwealth, or a private person, the law will not 
sup|)ose the king to have meant either an unwise or an injurious 
action, but declares that the king was deceived in his grant ; 
and thereupon such grant is rendered void, merely upon the 

» Plowd.487. 
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foundation of fraud and . deception either by or upon those 
agents whom the crown lias thought proper to employ. For 
the law will not cast an imputation on that magistrate whom it 
intrusts with the executive power, as if he was capable of in- 
tentionally disregarding his trust : but attributes to mere im- 
position (to which the most perfect of sublunary beings must 
still continue liable) those little inadvertencies, which, if 
charged on the will of the prince, might lessen him in the 
eyes of his subjects. 

Yet still, notwithstanding this personal perfectibh which the [ 247 ] 
law attributes to the sovereign, the constitution has allowed 
a latitude of supposing the contrary, in respect to both houses 
of parliament ; each of which, in it's turn, hath exerted the 
right of remonstrating and complaining to the king even of 
those acts of royalty, which are most properly and personally 
his own; such as messages signed by himself, and speeches 
delivered from the throne. And yet, such is the reverence 
which is paid to the royal person, that though the two houses 
have an undoubted right to consider these acts of state in any 
light whatever, and accordingly treat them in their addresses 
as personally proceeding from the prince, yet among them- 
• selves (to preserve the more perfect decency, and for the 
greater .freedom of debate) they usually suppose them to flow 
from the advice of the administration. But the privilege of can- 
vassing thus freely the personal acts of the sovereign (either 
directly, or even through the medium of his reputed advisers) 
belongs to no individual, but is confined to those august as- 
semblies ; and there too the objections must be proposed with 
the utmost respect and deference. One member was. sent to 
the tower ", for suggesting that his majesty's answer to the ad- 
dress of the commons contained ^^ high words to fright the mem- 
" bers outof their duty ;" and another *, for saying that a part 
of the king's speech « seemed rather to be calculated for the 
" meridian of Germany than Great Britain, and that the king 
*' was a stranger to our language and constitution." 

In farther pursuance of this principle, the law also deter- 
mines that in the king can be no negligence, or kukes, and 

"^ Com. Journt 18 Vow. 1685: ' Ibid* 4 Dec. 1717. 
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therefore no delay will bar his fight* Nuilum tempm oeatrrit ^ 
f^ has been tlie sitanding iusx.im upon ail occasions : for the 
law intends that the king is always busied for the public goodp^ 
and therefore has not leisure to assert hi^ right within the limes 
limited to subjects ^ (1) In the king also can be no stain or 
t 248 ] corruption of blood : for if the heir to the crown were attainted 
cf treason or felon y^ and afterw.irds the crown should descend 
to him, this would purge die attainder ipsojacto \ And there- 
fore when Hen. VI 1„ who as earl of Richmond stood at- 
tainted, came to the crawn> it was not thought necessary to pass 
an act of pnrlifUTient to reverse this attainder ; because, as lord 
Baoon in his history of that prince informs us, it wais agreed 
that the asstMii{>tion of the crown had at once purged all at- 
tainders. Neither can the king in judgment of law as king* 
ever be a minor or under age ; and tliefefore hia ruyai 
grants and assents to acts of parliament are good, though be 
kas not in bis natural ca^mcity attained the legal »ge of 
twenty*oue\ By a statute^ tndeed» 28 Hen. VIU. c, I7» 
power was given to future kings to rescuid and revoke all 
acts of pai'Uametit tliat should be made while they were oJider 
the age of twenty-faur : but this was repealed by the statute 
1 Edw.VI* ell- so fur as related to that prince; and both 
statutes are declared to be cktermined by S4Geo. IL c.24» 
It hath also been usually thought prudent when the hei] 
apparent hm been very youngs lo appoijit a pToieetr>r* 
guardian^ or regent^ for a limited time : but the VQty aecessity 
of $n£h extraordinary proTjamif is sufficient to demonstrate 
thrtmth of tlmt maxim of the common law, that m the king 
h no minority ; and therebrt he hath no legal gtiardias K 



' Finch, L. m* Cffl. Uit. 9a 

■ Finch* L.««. 

^ Co. Lift. 431 2 Ins& proem* 3. 

^ Ttte tn«tho(lt oT Atipointin^ tlik 
gutr^isa or regent liave tteen &o rarioua, 
and the duration of hk ponKcr so nnei^ja- 
tmn, that from htrncc nlone it ma^ be 
calWled ami hia office b unknown ti» 
the ccicnnion Uw ; and Uiewfow (aa air 



«ay IS to haw him nuidi bj aufharity 
of Ibc giwal tfcmneil in imrJIamenu The 
•ftri of Pembroke, bf hii a»n authoniy^ 
awuineil in vety iraub)«toiai! tim«« Uw 
nrgcnrf of Httnry UL who was UMrt» 
only nin« r*^"" ^^^i hutuv^a de^Jared 
of fult agt bf the pope U mi^Wtmn^ 
cini&niwd th« gtmt ^mMn al m^mrn^ 
and mok upon him the admlnutratioa 



£d w «M Cok 9 u jf t , 4 Insi . 5« . ) the sufcst of tti« govemment at tiMnty. A f uar- 



(1) See Vol. 5. p. 507^ ta to the limitation on the king's citiI iuiUf 
ihiii. 0. 364* n. s. aa lo th« liiaitatioa in his suiti for artaia ftancbiict. 
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II r, A THIRD attribute of the king's majesty is his jwrpe- 
hdfy. The law ascribes to hini^ in his polttieaL ^apAclty, 
an absolute inimortality. The king never dies* Henry* 
Edward, or George may die j but the king survives them alL 
For immediately upon the decea&e of the reigning prince in 
his natural capacity^ his kingship or imperial dignity, by 
act of law, without any in£enrg7ium or interval, is vested at 
once in his heir i who is, eo histarUe^ king to all intents and 
purposes. And so tender is the law of supposing even a 
possibility of his death, that his natural dissolution is geno- 
rally calleci his demise i demissio regis^ vel corouaet an expres- 
sion wliich signifies merely a tranjbfer of property; for, as 
is observed in Plowden ^5 when we say the demise of the 
crown^ we mean only that, in consetjuence of the disunion 
of the king's natural body from bis body politic^ the kmg' 
dom is transferred or demised to his successor; and so the 
royal dignity remains perpetual. Thus too, when Edward 
the fourth, in the tenth year of his reign, was driven from 
bis tlirone for a few monttte by the house of Lancaster, thia 




6ma Atid couDCil af regency wcfQ nam«l 
for Edward III, by the parliament, 
wMtih deposed his Either; the yckuiig 
king hdflg tlieit tirte^D, iind not as- 
sumiiig Ihe government till three yeais 
after. When Rkliord II, Buccecded at 
tbc Age of eleven f the duke of Lancas- 
tet took upon him the tnanagement of 
tbe kingdom, tiU die parliament met, 
wblch appoinlcd a namtnal couni^ll to 
MSiit him. Hetiry V, on his deatH-bcfl 
intned a reagent and a guardtan for ttJs 
inlani wn Henry VI., then nine 
months old; hut tlic purl lament al* 
tered his diiipoiltion, Mid appointed a 
protector and council , with » special 
limited autljority. Both th««e priDcea 
remained tn a state of pupilage till the 
mgn of twenty-lhret\ Edward V, vt 
flie age of thirteen was recommended 
tif hfo &ther to the care of the duke 
of Gltnicest^ ; who wm declared pro- 
leetotr by the pfivy counciU Tli© ita- 
tutes '25 Hen. VI 1 1, c 1 2* and 28 Hen, 
Ylll, c,7. provided, that the auccessorf 
if a male and under eighteen, or if m 
female and tii»kr (i&l^Qiij dtould be till 

3 



such age in Uie government of hh or 
her natural mother (if approved by 
the king), nnd such other councilors 
as his majesty should by will or other- 
wise appoint 1 and be accordingly up,- 
pointed his sixteen exeetitors to have 
the govi^rnnient of his son Edward VI .» 
and the kingdom, ntfaich executors 
elected the eafl of HertfM proieetor. 
The statute 24 Geo. XL c,^4. in case the 
crown should descend to any of the cWU 
dren of Frederiek lata pttnee of Wales 
under the ago of eightce% appouit«d 
the pnncess dowager ; — and that «( 
5 Geo* III. c, 27* in ca»e of a like de- 
scent to any of hU pr^o^nt majesty** 
children, etnpovrevH ihe king ta name 
either the qweeti, the prinacsi dowager, 
or any dciseendant of king George 11. 
residing in thu kingtiom; — -to be 
gnanJian and ragent^ till th* ^ttcrcaaof 
aitaina such age, assisted i Uy a. eaitncil 
of regency j tlw poweia af them all 
being expressly defined and set down 
in tiie vereral acts. 
^ Flowd,l7T, S9i, 
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ternporary transfer of hU dignity was denominated his dtmhe^ 
and all process was held to be discontinued^ as upon a natural 
death of the king^, 

£ 250 1 We are next to consider tliose branches of the roya! prero- 
gative, which invest thus our'sovereign lord, thus all-perfect 
and immortal in his kingly capacity, with a number of 
authonties and powers ; in the exertion w hereof consists the 
executive part of government. This is wisely placed in a 
single hand by the British constitution, for the sake of una- 
nimity, strength, and dispatch. Were it placed in many 
hands^ it would be subject to many wills; many wills, if 
disunited and drawing diiFerent ways, create weakness in a 
government; and to unite those several wills, and reduce 
thctn to one, is a work of more time and delay thim the 
exigencies of state will afford. The king of England is 
therefore not only the chief, but properly the sole, magistrate 
of the nation ; all others acting by commission from, and in 
due subordination to him ; in like manner as, upon the great 
revolution of the Roman state, all the powers of the antient 
magistracy of the conjinon wealth were concentrated in the 
new emperor: so tliat, as Gravina ' expresses it, *f in e/m 
" uniiu persona veieris reipttblkac vis afquc majesias jtcr cumi^ 
** lafas magfsiratmim p(?te$fafes exprim€tmtm\" 




After what has been premised in this chapter, I shall not 
{I trust) be considered as an advocate for arbitrary power, 
when I lay it down as a principle, that in the exertion of law- 
ful prerogative, die king is and ought to be absolute; that is, 
so far absolute, that diere is no legal authority that can either 
delay or resist him. He may reject what bilLs mtty make 
what treaties, may coin what money, may cjeatt* what peerSf 
may pardon what offences he pleases; unless where the con- 
stitution hath expressly, or by evident consef|ueucc, laid down 
some exception or boundary: declaring, that thus fcr the 
prerogative shall go, and no tarther. For otherwise the power 
of llic crown would indeetl be but a name and a shadow, 
in&afllcicient for the ends of government, if, where it's juris- 
diction is clearly estal)lished and allowed, any mini or body of 



* M. 4dHiii,VLplj_s. 
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men were permitted to disobey it in the ordinary course of 
law : I say, in the ofdinary course of law ; for I do not 
now speak of those extraordinary recourses to first principles, [ 251 ] 
which are necessary when the contracts of society are in 
danger of dissolution, and the law proves too weak a defence 
against the violence of fraud or oppression. And yet the 
want of attending to this obvious distinction has occasioned 
these doctrines, of absolute power in the prince and of na* 
tional resistance by the people, to be much misunderstood 
and perverted, by the advocates for slavery on the one hand, 
and the demagogues of faction on the other. The former, 
observing the absolute sovereignty and transcendant dominion 
of the crown laid down (as it certainly is) most strongly and 
emphatically in our law books, as well as our homilies, have 
denied that any case can be excepted from so general and 
positive a rule ; forgetting how impossible it is, in any prac- 
tical system of laws, to point out beforehand those eccentrical 
remedies, which the sudden emergence of national distress 
may dictate, and which that alone can justify. On the other 
hand, over-zealous republicans, feeling the absurdity of un- 
limited passive obedience, have fancifully (or sometimes fac- 
tiously) gone over to the other extreme : and, because resist- 
ance is justifiable to the person of the prince when the being 
of the state is endangered, and the public voice proclaims 
such resistance necessary, they have therefore allowed to every 
individual the right of determining this expedience, and of 
employing private force to resist even private oppression. A 
doctrine productive of anarchy, and (in consequence) equally 
fatxd to civil liberty as tyranny itself. For civil liberty, rightly 
understood, consists in protecting the rights of individuals by 
the united force of society : society cannot be maintained, 
and of course can exert no protection, without obedience to 
some sovereign power : and obedience is an empty name, if 
every individual has a right to decide how far he himself shall 
obey. 

In the exertion therefore of those prerogatives, which the 
law has given him, the king is irresistible and absolute, ac- 
cording to the forms of the constitution. And yet, if the 
consequence of that exertion be manifestly to the grievance or 
dishonour of the kingdom^ the parliament will call his ad- 
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?isers to a just mtd severe account For prerogative con- 
stsling {as Mr. Locke ' has well defined it) in tlie discretionary 
power of acting for the public gocnij where the positive laws 
are silent ; if that discretionary power be abused to the public 
detriment, such prerogative is exerted in an unconstitutional 
manner. Thus a king may make a treaty with a foreign 
state, whtch shall irrevocably bind the nation 5 and yet when 
such treaties have been judged pernicious^ impeachments have 
pursued those niinistersj by whose agency or edvice they 
were concluded. 

The prei?ogative of the crown (in the sense under which 
we are now considering them) respect either this nation's in- 
tercourse with foreign nations^ or its own domestic govern- 
ment and civil polity. 

WiT« regard to foreign coacems, the king is the delegate 
or representative of his people. It is impossible that the in- 
dividuals of a state, in their collective capacity, can transact 
the affairs of that state with another community equally 
numerous as themselves. Unftuimity must be wanting to 
their measures, and strength to the execution of their coun- 
sels* In the king therefore, as in a centre, all the i^ys of his 
people are united, and form hy that union a consistency, 
splendour, and power, tliat make him feared and respected 
by foreign potentates ; who would scruple to enter into any 
engagement that must afterwards be revised and ratified by a 
popular assembly. Wliat Is done by the royal authority with 
regard to foreign powers, is tfie act of tbe whole nation : 
what IS done without the king's concurrence, is the act only 
of private men- And so far is tliis point curried by our law» 
that it hath been held *, that should all the subjects of Eng- 
land make war with a king in league wttli the king of Eng- 
land, without the royal assent, such war is no breach of the 
league. And, by the statute 2 Hen. V> st. 1, c.6., any subject 
committing acts of hostility upon any nation in league with 
the king was declared to be guilty of high treason: and, 
though that act was repealed by the statute 20 Hen/VI, c*l 1. 
iO ftr as relates to die making tliis offence high treason^ yet 
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still it remains a very great ofience against the law of nations, 
and punishable by our laws, either capitally or otherwise^ 
according to the circumstances of the case. (9) 

I. The king, therefiMre, considered as the rq)resentative of 
his people, has the sole power of sending embassadors to 
foreign states, and receiving embassadors at home. This 
may lead us into a short digression, by way of enquiry, how 
iar the municipal laws of England intermeddle with or pro- 
tect the rights of these messengers from one potentate to an- 
other, whom we call embassadors. 

The rights, the powers, the duties, and the privileges of 
embassadors are determined by the law of nature and nations, 
and not by any municipal constitutions. For, as they repre- 
sent the persons of their respective masters, who owe no 
subjection to any laws but those of their own country, their 
actions are not subject to the control of the private law of that 
state wherein they are appointed to reside. He that is sub- 
ject to the coercion ct laws is necessarily dependent on that 
power by whom those laws were made : but an embassador 
ought to be independent of every power, except that by 
which be is sent: and of consequence ought not to be subject 
to the mere municipal laws of that nation wherein he is to 
exercise hb functions. If he grossly offends, or makes an ill 
use of bis character, be may be ^ent home and accused before 
his master \ who ia bound either to do justice upon him, or 
avow himself the acoomfdice of his crimes *. But there ia 
great dispute among the writers on the laws of nations^ 
whether this exemption of embassadors extends to all crimes^ 
as well natural as positive; or whether it only extends to 
such as are mala prohibiia^ as coining, and not to those that 
are mala ime^na murder ^ Our law seems to have formerly 
taken in the reftrictioD, as well as the general exemptioiu 
For it has beep held, both by our common lawyers and dvk 

i> At wM dooe with count Gjllen- ^ Van Lceuwen m JJT. 5a 7. 17. 

berg, the Swcdiih mimitcr to Gnat Barbejrnc't Puff. /. 8. c. 9. § 9. & 17. 

Briliiki, A^D. 1710. Van Bynkenboak dtfaro tegaior, c.l7» 

* 8p.L.96. SI. 18,19. 

(2) Af to these statutes see Vol. IV. p. 69, 70. 
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lians^ that an embassador is privileged by the law of nature 
andjiations; and yet, if he com mm its any offence against the 
law of reason and nature, he shall lose his privilege *" : and 
that therefore, if an embassador conspires the death of tlie 
king in whose land he is, he may be condemned and exe- 
cuted for treason; but if he commits any other species of 
treason, it is otherwise, and he must be sent to his own 
kingdom \ And tliese positions seem to be built upon good 
appearance of reason. For since, as we have formerly shewn, 
all municipal laws act in subordination to die primary law 
of nature, and, where they annex a punishment to natural 
crimes, are only declaratory of and auxiliary to that law ; 
therefore to this natural universal rule of justice embassadors, 
as well as other men, are subject in all countries : and of 
consequence it is reasonable that, wherever they transgress it, 
there they shall be liable to make atonement ^. But, how- 
ever these principles might formerly obtain, the general prac- 
tice of this country, as well as of the rest of fkirope, seems 
now to pursue the sentiments of the learned Grotius, that 
the security of embassadors is of more importance than the 
punishment of a particular crime ^, And therefore few, if 
any, examples have hap|>eneil within a century past, where 
an embas^ulor has Ikvii punisheil for any offence, however 
atrixrious in its nature 

In res|M?ct to civil suits, all the foreign jurists agree, that 
neither an cml^assailor, nor any of his train or comHes, can be 
prosecuted ft>r any debt or contract in the courts of that 
kingiiom wherein he is sent to reside. Yet sir Edward Coke 
maintains, that if an enil>assador make a contract which is 
good, Juir i^entium^ lie shall answer for it here ^. But the 
truth is, si> few cases ^if any^ had arisen, whemn the privi- 
l^e was either claimed or disputeiU even mith regard to civil 
suits, that our law-lxK>ks are ^in general^ quite silent upon 
[ 255 ] it previous to the reign of queen Anne : when an embassador 
firom Peter the greiit, czar of Muscovy, was actually arrested 

1 Roil. R«p.lT5, SBttlstr.:??. ^ Srt.-iLrU^j If^at^imm uttiua:i, fuae 

• I R.^1. Rep.l*-. ^j^. ;.o ,. ,^ 5^ 
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and taken out of his coach in London ^ for a debt of fifty 
pounds which he had there contracted. Instead of applying 
to be discharged upon his privilege, he gave bail to the 
action, and the next day complained to the queen. The 
persons who were concerned in the arrest were examined 
before the privy council (of which the lord chief justice Holt 
was at the same time sworn a member %) and seventeen were 
committed to prison*; most of whom were prosecuted by 
information in the court of queen's bench at the suit of the 
attorney general ^ and at their trial before the lord chief jus- 
tice were convicted of the facts by the jury ^, reserving the 
question of law, how far those facts were criminal, to be 
afterwards argued before the judges; which question was 
never determined. In the mean time the czar resented this 
affront very highly, and demanded that the sheriff of Middle- 
sex and all others concerned in the arrest should be punished 
with instant death \ But the queen (to the amazement of 
that despotic court) directed her secretary to inform him, 
*^ that she could inflict no punishment upon any, the meanest, 
" of her subjects, unless warranted by the law of the land : 
^' and therefore was persuaded that he would not insist upon 
" impossibilities y." To satisfy however the clamours of the 
foreign ministers (who made it a common cause) as well as to 
appease the wrath of Peter, a bill was brought into parlia- 
ment*, and afterwards passed into a law *, to prevent and to 
punish such outrageous insolence for the future'. And with 
a copy of this act, elegantly engrossed and illuminated, 
accompanied by a letter from the queen, an embassador 
extraordinary** was commissioned to appear at Moscow*^, 
who declared " that though her majesty could not inflict such 
" a punishment as was required, because of the defect in that [ 256 ] 
" particular of the former established constitutions of her 
" kingdom, yet, with the unanimous consent of the parlia- 
" ment, she had caused a new act to be passed, to serve as a 
" law for the future." This humiliating step was accepted 

^ 21 July, 1706. Boyer*s Annals of J' 11 Jan. 1708. Ibid. Mod. Un. 

queen Anne. Hist. xxxv. 454. 

" 25 July, 1708. ibid, . * Com. Journ. 23 Dec. 1708. 

« 25. 29 July,1708. Ibid. • 21 Apr. 1709. Boyer, Ibid. 

•-2S Oct. 1708. Ibid. •» Mr. Whitworth. 

"^ 14 Feb. 1708. Ibid. . ^ 8 Jan. 1709. Bqytr, Ibid. . 
> 17 S«pt 1708. IbkL . 
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as m Aill fiadsfactioii by the czar ; and the ofie[ider% al his • 
request^ were discharged from all farther prosecution* 

This statute** recites the arrest whicli had been niadei *' ui J 
** contempt of the protection granted by her majesty, con- 
" trary to the law of nations, and in prejudice of the righti 
" and privileges, which embassadors and other public minis* 
'' lers have at all times been thereby possessed of, and oughl 
^* to be kept sacred and inviolable :" wherefore at enacts i 
that for the future all process whereby the person of any en*- ' 
bassadoF} or of his domestic or domestic servant may be ar- 
rest ad^ or his goods distrained or seized, shall be utterly null 
and void j and the persons prosecuting, soliciting, or execut- 
ing such process shall be deemed violators of the law of na- 
tions, and disturbers of the public repose ; and shall sulfer 
such penalties and corporal punishment as the lord chancellor 
and the two chief justices, or any two of tlieai, shall tliink 
hL But it is expressly provided, that no trader within the 
description of the bankrupt laws, who shall be in the service 
of any embassador, shall be privileged or protected by thiit 
act ; nor shall any one be punished for arresting an embassa- 
dor's servant, unless his name be registeretl with ilie secretary 
of state, and by him transmitted to the sheri& of London 
and Middlesex. Exceptions that are strictly conformable to 
the rights of embassadors % as observed in the most clvitijsed 
countries. And, in consecjuence of this statute, thus declaring 
257 3 «^nd enforcing llie law uf nations, these privil^s are now 
held to bo part of the law of the laud, and are constantly 
allowed in the courts of common law ^ (3) 



^ 7 AniJ, cJf. 
mtneijurg iwh^ntii wunt, ^ti tegatum 
tiOf wed uni£t tti iuiro tuo cofuuhinit ia* 



iath ttt mm ifMmtTPt fMi ill IfgOti trga- 
lidvuivr offkut nim *uni* Quvtm tiMtrm 

liflto CMtsirn^ in tpe^uMdam ^tdv$ Uim 
fecgptum Jwi, vi kgatw imtrHvr r*- 
hih^rt namgmchhiram c^miium tuomm. 
Van B^nk«nb, r.l5. j/rvptJiHeffb 
f Fitif . toa Stfm.797. 



(S) TKough the word* of the stntyu' of Amac nre very lufib yet ia the 
easee which Jure arisen »iiicc ihe pasiing of ir, it hm beeo bdd to be de- 
darttorjf only of the cainiuon kw, and th«t its t*xpreiiion« nmat therefore 
be coastrufd wiib rtfferencc lo the common law. By tbit is tneant tlio 
law of aatiom embodied tatathe common Inw. 

l^poa 
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II. It is also tbeking^s prerogative to make treaties, leagues, 
and alliances with foreign states and princes. For it is by the 
law of nations essential to the goodness of a league, that it be 
made by the soveieign power >• and then it is binding upon 
the whole community : and in England the soverdgn power^ 
quoad hoc^ is vested in the person of the king. Whatever 
contracts therefore he engages in, no other power in the 
kingdom can legally delay^ resist, or annul And yet, lest 
this plenitude of ai^horiiy should be abused to the detriment 
of -die public, the eonstitutaon (as was hinted before) hath 
here interposed a check, by the means of parliamentary ira- 
peachment, for the punudiment of such ministers as from 
criminal motives advise m conclude any treaty^ which shall 

• ]Mi:L.«f N.&N. ii.8. ct. $6. 

Upon this prindple^ the (fignlty, independenee, and conveaience of the 
ambassador are to be eonMered as the olijeets intended to be protected, 
and therefore, thoagh it it not necessary for the protection of a ftenm 
that he should sleep m the ambassador's hoase, or be actually a dooestie 
senranty yet he must be banAJSde one of his fiunily; nor where the senraot 
resides out of the house, will sudi of his goods be protected, as are not 
necessary to the performance of his service, nor contributory to the dignity, 
ftc. of his master. Thus where a chorister ia Che ehapd of the Ptortu- 
guese Ambassador, according to the ritual of whose religioa it was aecea- 
sary for the due celebration of cKvine service tfiat such a person should 
offidate as he did, rented a house, of which he occvpied part, and let out 
the other part in lodgmgs, and his goods were distreined for the poor's 
rates ; it was held that the dbcress was lawfol. KbveOo v. l%tjgood, 1 B. & 
C.554.- 

On the other hand, and upon the same prindple, the protection, so tkt 
as it extends, applies equaHy to servants, natives of this country, as to 
those whom the ambassador may bring with him from abroad. Lockioood 
V. Coytgame, 5 Burr. 1676. Per Lord Mansfield. 

In the case of Vheatk v. Becker^ 9 M. ft S.S84., this statute was brought 
under the consideration o( the court of K. B., on behidf of a'resident meiv 
chant of London, who had been appointed consul to the duke of Sleswick 
Holstein Oldenburg^ { Lord Ellenborough delivered a luminous judgment 
in the name of the court, and on the principle that the statute was only 
declaratory of the common law, and the law of nations, determiued that a 
consul was not a pubUc minister, and therefore not within its protection. 

With regard to the exceptions in the statute, the foreign ministers red^ 
dent in England when it passed, remonstrated agMost them as uapractised 
in fordgn courts. 6PauL Hist.795. The passage however dted by the 
author from Van Bynkersh. seems an answer to such an assertion ; and 
Lord Mansfield says .eiprtisly that there is not an exception in the act, 
but what is agreeaUa tp aad taken from the law of nations. 5 Burr. 1676. 
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afterwards be judged to derogate from the honour and interest 
of the nation. 

III. Upon the same principle the king has also the sole 
prerogative of making war and peace. For it is held by all 
the writers on the law of nature and nations, that the right of 
making war, which by nature subsisted in every individual, 
is given up by all private persons that enter into society, and 
is vested in the sovereign power ^ : and this right is given up, 
not only by individuals, but even by the entire body of 
people, that are under the dominion of a sovereign. It would 
indeed be extremely improper, that any number of subjects 
should have the power of binding the supreme magistrate, 
and putting him against his will in a state of war. Whatever 
hostilities therefore may be committed by private citizens, 
the state ought not to be affected thereby : unless that should 
justify their proceedings, and thereby become partner in the 
guilt. Such unauthorised volunteers in violence are not 
ranked among open enemies, but are treated like pirates and 
robbers : according to that rule of the civil law * : ko^es hi 
sunt qui twbisy aut quibus noSy publice bellum decrevimus : caeteri 
latrones aut praedones stmt. And the reason which is given by 
[ 258 ] Grotius J, why according to the law of nations a denunciation 
of war ought always to precede the actual commencement of 
hostilities, is not so much that the enemy may be put upon 
his guard (which is matter rather of magnanimity than right), 
but that it may be certainly clear that tlie war is not under- 
taken by private persons, but by the will of the whole com- 
munity ; whose right of willing is in this case transferred to 
the supreme magistrate by the fundamental laws of society. 
So that in order to make war completely eflFectual, it is neces- 
sary with us in England that it be publicly declared and duly 
proclaimed by the king's authority ; and, then, all parts of 
both the contending nations, from the highest to the lowest, 
are bound by it. And wherever the right resides of beginning 
a national war, there also must reside the riglit of ending it, 
or the power of making peace. And the same check of par- 
liamentary impeachment, for improper or inglorious conduct, 
in beginning, conducting, or concluding a national war, is in 

»> Puff. b. 8. C.6. « 8. and Barbeyr. » Ff. 50. 16. 118. 
in toe. i Dtjure b. ^p, I. S. c. 3. $ 1 1. 
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general sufficient to restrain the ministers of the crown from 
a wanton or injurious exertion of this great prerogative. 

IV. But, as the delay of making ^ar may sometimes be 
detrimental to individuals, who have suffered by depredations 
from foreign potentates, our laws have in some respects armed 
the subject with powers to impel the preroglitive ; by directing 
the ministers of the crown to issue letters of marque and re- 
prisal uppn due demand : the prerogative of granting which 
is nearly related to, and plainly derived from, that other of 
making war ; this being indeed only an incomplete state of 
hostilities, and generally ending in a formal denunciation of 
war. These letters are grantable by the law of nations \ 
whenever the subjects of one state are oppressed and injured by 
those of another ; and justice is denied by that state to which 
the oppressor belongs. In this case letters of marque and repri- 
sal (words used as synonymous : and signifying, the latter, a 
taking in return, the former, the passing the frontiers in order 
to such taking ^) may be obtained, in order to seise the bodies 
or goods of the subjects of the offending state, until satis&ction 
be made, wherever they happen to be found. And indeed this [ 5t59 ] 
custom of reprisal seems dictated by nature herself; for which 
reason we find in the most antient times very notable instances 
of it"". But here the necessity is obvious of calling in the 
sovereign power, to determine when reprisals may be made; 
else every private sufferer would be a judge in his own cause. 
In pursuance of which principle, it is with us declared by 
the statute 4 Hen. V. c. 7., that if any subjects of the realm 
are oppressed in the time of truce by any foreigners, the king 
will grant marque in due form, to all that feel themselves 
grieved. Which form is thus directed to be observed : the 
sufferer must first apply to the lord privy-seal ; and he shall 
make out letters of request [of restitution] under the privy- 
seal; and if, after such request of satisfaction made, the party 
required do not within convenient time make due satisfkction 

k Grot. «]. j. b. & p. /.S. C.2. 5 4& 5. won at the Elian gamta bj hit hOmt 
1 Dufresne, tit. Marco, Meleus, and for debts due to many prl- 
"* See the account giTtn bj Ncttor, rate suljecti of the Pjrlian kingdoaiy 
in the eleventh book of the Iliads of the out of which booCj the king took three 
reprisal made by himself on the Epeian hundred head of cattle for his own de- 
nation ; from whom he took a multitude mand, and the rest were equitably di- 
of cattle, as a satiafbcticm for a priae vided among the othw Cf e dito ra. 
VOL. I. T 
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or restitution to the party grieved, the lord chauceliur shall 
make him out letters of marque under the great seal ; and by 
virtue of these lie m^y attack and seise the proj^erty of the 
aggressor nation^ withuut hazard of being eofidenined as a 
robber or pirate. 

V, Upon exactly liie same reason stands the pierogativeof 
granting safe-conducts, without which by tlie law of nations 
no meml>er of one society has a right to intrude into another. 
And therefore Pnflendorf very justly resolves ", that it is left 
in the power of all states, to take such measures about the 
admission of strangers, as tlicy diink convenient; those being 
ever excepted who are driven on the coa^ by necessity, or by 
any cause that deserves pity or compassion. Great tenderness 
is shewn by our laws, not only to foreigners in distress (as 
will apjiear when we come to speak of shipwrecks), but with 
regard also to the admission of strangers who come sponta- 
neously. For so long as their nation continues at peace with 
ours, and tliey themselves behave peaceably, they are under 
the king's protection j though liable to be sent home whenever 
the king sees occasion* But no subject of a nation at war 
with us can, by the law of nations, come into the realnij nor 
can travel himself upon the high seas, or send his goods and 
merchandiie from one place to another, without danger of 
being seised by our subjects, unless he bos letters of safe- 
conduct; which by divers antient statutes** must be granted 
^nd^r the king's great seal and enrolled in chancery, or else 
are of no effect: the king being supposed the best judge of 
such emergencies, as may deserve exemption from the general 
law of arms. But passports under the king*s sign-manual, 
or licences from his embassadors obroad, are now more usuaU 
ly obtained, and are allowed to be of equal validity^ 

Indeed the law of England, as a commercial country, 
pays a very particular regard lo foreign merchants^ in innu- 
merable instances- One I cannot omit to mention z that by 
magna carta 9 it is provided, that all merchants (unless pub- 
licly prohibited before hand) sliall have safe-conduct to depart 
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from, to come into, to tarry in, and to go through England, 
for the exercise of merchandize, without any unreasonable 
imposts, except in time of war : and if a war breaks out 
between us and their country, they shall be attached (if in 
England) witliout harm of body or goods, till the king or his 
chief justiciary be informed how our merchants are treated 
in the land with which we are at war ; and, if ours be secure 
in that land, they shall be secure in ours. This seems to 
have been a common rule of equity among all the northern 
nations ; for we learn from Stiernhook \ that it was a maxim 
among the Goths and Swedes, " quam legem exteri nobis 
" posuere^ eandem iUis ponemusJ^ But it is somewhat extras 
ordinary that it should have found a place in magna cartoj a 
mere interior treaty between the king and his natural*bom 
subjects : which occasions the learned Montesqi^ieu to remark 
with a degree of admiration, " that the I^nglish have made 
" the protection oi foreign merchants one of the articles of [ 261 ] 
" their national liberty'." But indeed it well justifies another 
observation which he has made *, " that the English know 
" better than any other people upon earth, how to value at 
" the same time these three great advantages, religion, 
" liberty, and commerce." Very different from the genius 
of the Roman people; who in their manners, their consti- 
tution, and even in their laws, treated commerce as a dis- 
honourable employment, and prohibited the exercise thereof 
to persons of birth, or rank, or fortune * : and equally dif- 
ferent from the bigotry of the canonists, who looked on trade 
as inconsistent with Christianity ", and determined at the 
council of Melfi, under pope Urban II. A. D. 1090, that it 
was impossible with a safe conscience to exercise any traffic, 
or follow the profession of the law "". (4) 

^ Dejure Sueon. L S. c. 4. twnu* debet esse mercator ; aut ti vo- 

'' Sp. L. 20. IS. luerit esse, proficiaiur de ecdesia DeL 

• JWd. 20. 7. Decret. 1. 88. 11. 

' NobUiores naUdibus, et hanorum '*' Falsa JU jntenUentia [Unci] cum 

luce consyicuos, ei patrimordo ditiores, penitus ab officia curtail vel negotiaH 

pemiciosum urbibus mercimonium ex- non recedit, quae sine peccatis agi uBa 

ercere prohibemus* C. 4. 63. S. ralione nan praevalet. Act, Condi, apud 

" Homo mercalor vix aut nunquam Baron, cA6, 
potest Deo placere ; et ideo nuUus chriS' 

(4) By a series of temporary acts, which commenced about the middle of 
the last reign, the residence of aliens in this country has been put under 

f 2 •**"• 
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These are the principal prerogatives of the king respect- 
ing this nation's intercourse with foreign nations; in all of 
which he is considered as the delegate or representative of 
his people. But in domestic affairs he is considered in a 
great variety of characters, and from thence there arises an 
abundant number of other prerogatives. 

I. First, he is a constituent part of the supreme legisla- 
tive power; and, as such, has the prerogative of rejecting 
such provisions in parliament, as he judges improper to be 
passed. The expediency of whicli constitution has before 
been evinced at large \ I shall only farther remark, that the 
king is not bound by any act of parliament, unless he be 
named therein by special and particular words. The most 
general words that can be devised (^^ any person or persons, 
" bodies politic or corporate, &c.") affect not him in the 

[ 262 ] least, if they may tend to restrain or diminish any of his 
rights or interests ^ For it would be of most mischievous 
consequence to the public, if the strength of the executive 
power were liable to be curtailed without it's own express 
consent, by constructions and implications of the subject 
Yet, where an act of parliament is expressly made for the 
preservation of public rights and the suppression of public 
wrongs, and does not interfere with the established rights of 
the crown, it is said to be binding as well upon the king as 
upon the subject': and, likewise the king may take the benefit 
of any particular act, though he be not especially named *. 

II. The king is considered, in the next place, as the ge- 
neralissimo, or the first in the military command, within the 
kingdom. The great end of society is to protect the weakness 
of individuals by the united strength of the community : and 
the principal use of government is to direct that united 

* Ch. 2. p. 154. * /Wd.71. 

y 11 Rep. 74. * 7 Rep. 32. 



iome restrictions, the general objects of which are to keep the government 
informed from time to time of the number, names, circumstances, and 
places of abode of resident foreigners, and also to arm it with a power of 
summarily sending them out of the kingdom whenever it shall think such 
a mtature ncctnary. 
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strength in the best and most effectual manner, to answer the 
end proposed. Monarchical government is allowed to be the 
fittest of any for this purpose : it follows therefore, from the 
very end of it's institution, that in a monarchy the military 
power mu$t be trusted in the hands of the prince. 

In this capacity therefore, of general of the kingdom, the 
king has the sole power of raising and regulating fleets and 
armies. Of the manner in which they are raised and regu- 
lated I shall speak more, when I come to consider the mili- 
tary state. We are now only to consider the prerogative of 
enlisting and of governing them ; which indeed was disputed 
and claimed, contrary to all reason and precedent, by the long 
parliament of king Charles I. ; but, upon the restoration of 
his son, was solenmly declared by the statute 13 Car. II. c. 6. 
to be in the king alone; for that the sole supreme govern- 
ment and command of the militia within alf his majesty's 
realms and dominions, and of all forces by sea and land, and 
of all forts and places of strength, ever was, and is the un- 
doubted right of his majesty, and his royal predecessors, kings [ 263 ] 
and queens of England ; and that both or either house of 
parliament cannot, nor ought to, pretend to the same. 

This statute, it is obvious to observe, extends not only to 
fleets and armies, but also to forts, and other places of 
strength, within the realm: the sole prerogative as well of 
erecting, as manning and governing of which belongs to the 
king in his capacity of general of the kingdom **: and all 
lands were formerly subject to a tax, for building of castles 
wherever the king thought proper. This was one of the 
three things, from contributing to the performance of which 
no lands were exempted; and therefore called by our Saxon 
ancestors the trinoda necessitas : sc. poniis reparation arcts can^ 
structio^ et expeditio contra hostem ^. And this they were called 
upon to do so often that, as sir Edward Coke from M. Paris 
assures us^ there were in the time of Henry II. 1 115 castles 

•» 2 Inst. 30. «> 2 Inst. 31. 

' Cowl*s Interp. tit, catleUorum ope- 
ratio. Se\d, Jan, Jng. I, in. I 

T S 
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ittNfttaii^ in England. (5) The inconveniences of which, 
wh« granted out to private subjects, the lordly barons of 
those times, were severely felt by the whole kingdom; for, 
as William of Newburgh remarks in the reign of king St^hen, 
«* erant in Angtia qyodammodo tot reges vel potius tyrannic 
" quot domini casteUorum ." but it was felt by none more 
sensibly than by two succeeding princes, king John and king 
Henry IIL And therefore, the greatest part of them being 
dfemoHshed in the barons' wars, the kings of aftertimes have 
been very cautious of suffering them to be rebuilt in a forti- 
fied manner : and sir Edward Coke lays it down % that no 
inbject can build a casde, or house of strength, imbattled, or 
other fortress defensible, without the licence of the king ; for 
the danger which might ensue, if every man at his pleasure 
might do it. 

It is partly upon the same, and partly upon a fiscal found* 
:«lSoD, to secure his marine revenue, that the king has the 
^ ^ p g g rogative of appointing ports and ?Utoert$^ or sudi places 
only ^fbr persons and merchandize to pass into and out of the 
realm, as he in his wisdom sees proper. By the feodal law, 
all na;vigable rivers and havens were computed among the 
regcBAa ', and were subject to the sovereign of the state. And 
in England it hath always been holden that the king is lord 
^ the whole shore k, and particularly is the guardian of the 
-ports and havens, which are the inlets and gates of the realm ^ : 
4md therefore, so early as the reign of king John, we find 
ghips seised by the king's officers for putting in at a place 
that was not a legal port '. These legal ports were undoubt- 

« 1 Inst. 5. " Dbt. 9. 5^, 

^ 2 Feud. t. 56. Crag. 1. 15. 15. ' Madox. hist. esch. 53a 

« F. N. B. 113. 



(5) It might be iDferrcd from the manner in which this quotation \% 
introdueed, that Henry the second himself was a great erecter of castles. 
The fact is, that these castles were baronial residences multiplied during 
the weak and turbulent reign of Stephen ; that lienry felt the inconveni- 
ence of them eren before his succession ; and made it one of the secret 
articles of his treaty with Stephen, that every castle built in hb reign should 
be pulled down ; however Stephen neglected, or was unable to perform 
this, and it was one of the first of Henry's own acts after his accession. 
l^.Litt. H.«. Ri.Ay 
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edly at first assigned by the crown ; since to each of them a* 
court of portmote is incident \ the jurisdiction of which must 
flow firom the royal authority : the great ports of the sea are 
also referred to, as weU known Mid established by, statute 
4 Hen. IV. c.20. which prohibits the landing elsewhere under 
pam of confiscation ; and the statute 1 Eliz* clI. recites, that 
the fi-anchise of lading and discharging had been frequently 
granted by the crown* 

But though the king had a power of granting the fitm- 
chise of havens and ports, yet he had not the power of re- 
sumption, or of narrowing and confining their limits when 
once established ; but any person had a right to load or dis- 
charge his merchandize in any part of the haven ; whereby 
the revenue of the customs was much impaired and dimin- 
ished, by fraudulent landings in obscure and private comers. 
This occasioned the statutes of I Eliz. c. U. and 1 3 & 1 4 Car. 11. 
c.11. §14. which enable the crown by commission to ascertain 
the limits of all ports, and to assign proper wharfs and quays 
in each port, for the exclusive landing and loading of mer- 
chandize. 

The erection of beacons, light-housesy and sea-marks, is 
also a branch of the royal prerogative : whereof the first was 
antiently used in order to alarm the country, in case of the [ 265 ] 
approach of an enemy ; and all of them are signally usefiil in 
guiding and preserving vessels at sea by night as well as by 
day. For this puirpose the king hath the exclusive power, 
by commission under his great seaP, to cause them to be 
erected in fit and convenient places ™, as well upon the lands 
of the subject as upon the demesnes of the crown :- which 
power is usually vested by letters patent in the office of lord 
high admiral °. And by statute 8 Eliz. clS. the corporation 
of the Trinity-house are empowered to set up any beacons or 
sea-marks wherever they shall think them necessary,*: and if 
the owner of the land or any other person shall destroy them,, 
or shall take down any steeple, tree, or other known sea-mark, 

k 4 Inst. 148. •» Eoi. Oaut. 1 Ric'.IL m.42. Piyn: 

' 3 Inst. 204. 4 Inst 14)1. on 4 Inst. 136. 

» lSid.158. 4li»tl49. 
T 4 
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of iiiability to pay it« shall be 



To this branch of tlie prerogative may also be referred the 
power vested in his majesty, by statutes 12 Can I L c.4, and 
29Geo,lL c,16* of prohibiting the exportation of arms or 
ammunition out of tliis kingdom nnder severe penalties ; and 
likewise the right which the king has, whenever he sees pro* 
per, of confining his subjects to stay within the realm, or of 
recalling them when beyond the seas. By the common law % 
every man may go out of the realm for whatever cause he 
pleaseth, without obtaiaing the king's IcAve ; provided he is 
under no injunction of staying at home (which liberty was 
expressly declared in king John's great charter [c.42*], though 
left out hi that of Henry IIL); but, because that everj^ man 
ought of right to defend the king and his realm, therefore the 
king at his pleasure may command him by his writ that he go 
not beyond the seas, or out of the realm, without licence; 
and if he do the contrary, he shall be punished for disobeying 
the king's command. Some persons there antiently were, 
that, by reason of their stations, were under a perpetual pro- 
hibition of going abroad without licence obtained ; among 
which were reckoned all peers, on account of their being 
counsellors of the crown ; all knights who were bound to de- 
fend tlie kingdom from invasions ; all ecclesiastics* who were 
expressly confined by the fourth chapter of the constitutions 
of Clarendon, on account of their attachment in the times of 
popery to the see of Rome: all archers and other artificers, 
lest tliey should instruct foreigners to rival us iii their several 
trades^ and manufactures. This was law in the limes of Brit- 
ton ^ who wrote in the reign of Edward L: and sir Edward 
Coke "Ogives us many instances to Uiis effect in the time of 
Edward IIL In the succeetling reign the afTair of travelling 
wore a very different aspect; an act of parliament being mside \ 
forbidding all persons whatever to go abroad without licence; 
except only the lords and other great men of the realm; and 
true and notable merchants; and the king's soldiers. But 
this act was repealed by the statute 4 Jac/T. c*L And at 
present ^i\^ry body has» or at least assumes^ the liberty of 

• t KB. 85. - 3 Ion. J 79. 
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going abroad when he pleases. Yet undoubtedly if the king, 
by writ of ne exeat regnuniy under his great seal or privy seal, 
thinks proper to prohibit him from so doing ; or if the king 
sends a writ to any man, when abroad, commanding his re- 
turn, and in either c&se the subject disobeys; it is a high 
contempt of the king's prerogative, for which the offender's 
lands shall be seised till he return ; and then he is liable to 
fine and imprisonment '. (6) 

III. Another capacity, in which the king is considered 
in domestic affairs, is as the fountain of justice and genei*al 
conservator of the peace of the kingdom. By the fountain of 
justice the law does not mean the author or original, but only 
the distributor. Justice is not derived from the king, as from 
his^^^ gift ; but he is the steward of the public, to dispense 
it to whom it is due ^ He is not the spring, but the reser- 
voir; from whence right and equity are conducted, by a 
thousand channels, to every individual. The original power 
of judicature, by the fundamental principles of society, is 
lodged in the society at large : but as it would be impracti- [ 267 ] 
cable to render complete justice to every individual, by the 
people in their collective capacity, therefore every nation has 
committed that power to certain select magistrates, who with 

' 1 Hawk. p. C. C.22. u/ justiHam faciat univertu. Bract. 

* Ad hoc autem creatus est et dectust '• 3* <r. 1. c.9. § 3. 



ifi) The writ of ne exeat regno is now applied in the court of chancery 
to other than the state purposes for which it was originally framed. In 
James the first's time, a usage commenced, which time has legalised, of 
granting the writ for the furtherance of justice in civil suits ; and it issues 
now as a mode of procuring bail for an equitable demand, where the party 
applying will make an affidavit that the party sued is going abroad, and 
that the equitable debt will be endangered by his so doing. It is also used 
where a party has been decreed by the ecclesiastical court to pay alimony 
and costs, and is about to withdraw himself from the reach of that court's 
jurisdiction. A bill is filed in these coses, founded on the affidavit, and 
prays for the writ ; the granting it is matter of discretion, and as it is a severe 
process, and such use of it is a departure from its original purpose, the 
discretion is exefcised with great caution. If granted, it usually issues to 
the sheriff commanding him to make the defendant find sufficient surety 
that he will not leave the realm without the court's permission, and in 
default of his finding sudi surety to commit him to prison. Maddock's 
Chanc. PractS. S26. 
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more ease and expeditioti can hear and determine complaints; 
and in England this authority has Immemorially been exer- 
cbed by the king or his substitutes. He therefore has alone 
the right of erecting courts of judicature : for, though the 
constitution of the kingdom hath intrusted him with the 
whole executive power of the laws, it is impossible, as well as 
improper, that he shotdd personally carry into execution this 
great and extensive trust : it is consequently necessarvj that 
courts should be erected j to assist him in executing this power; 
and equally necessary, that, if erected, they should be erected 
by his authority. Aud hence it is, that all jurisdictions of 
courts are either mediately or immediately derived from the 
crown, their proceedings run generally in the king's name, 
they pass under his seal, and are executed by his officers. 



It is probable* and almost certain, that in very early times, 
before our constitution arrived at it's full perfection, our kings 
in person often heard and determined causes between partv 
and party- (7) But at present, by the long and uniform usage 
of many ages^ our kings have delegated their whole judicial 
power to the judges of their several courts; which are the 
grand depositaries of the fundamental laws of the kingdom, 
and have gained a known and stated jurisdiction, regulated 
by certain and estiiblishetl rules, which the crown itself can- 
not now alter but by act of parliament ^ And, in order to 
maintain both the dignity and independence of the judges in 
tile superior courts, it is enacted by the statute 12 & 13 W. Ill, 
C.2. that their commissions shall be made (not^ as formerly, 
durante bvne plnrito^ but) quamdiu bene se ge^erinty and their 
salaries ascertained and established; but that it may be lawful 
to remove them on tlie addresss of both houses of pariiament. 
And now by the noble improvemcntj* of that law in the statute 
of 1 Geo* in* c*23. enacted at the earnest recommendation of 
f 268 ] the king himself from the throne, the judges are continued in 
their offices during tlieir good behaviour, notwithstanding 
any demise of the crown, which was formerly held * imme- 
diately to vacate tlieir seals, and their full salaries arc abso- 



" SiHmwk, F,C.c,J 
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lately secured to them during the continuance of their com- 
missions ; his majesty having been pleased to declare, that 
*^ he looked upon the independence and uprightness of the 
<< judges, as essential to the impartial administration of 
" justice; as one of the best securities of the rights and 
" liberties of his subjects ; and as most conducive to the 
" honour of the crown *." 

In criminal proceedings, or prosecutions for offences, it 
would still be a higher absurdity, if the king personally sate 
in judgment ; because in regard to these he appears in another 
capacity^ that of prosecutor. All offences are either against 
the king's peace, or his crown and dignity : and are so laid in 
every indictment. For though in their consequences they 
generally seem (except in the case of treason and a very 
few others) to be rather offences against the kingdom than 
the king ; yet, as the public, which is an invisible body, has 
delegated all it's power and rights, with regard to the execu- 
tion of the laws, to one visible magistrate, all affronts to that 
power, and breaches of those rights, are immediately offences 
against him, to whom they are so delegated by the public 
He is therefore the proper person to prosecute for all public 
offences and breaches of the peace, being the person injured 
in the eye of the law. And this notion was carried so £blt in 
the old Gothic constitution (wherein the king was bound by 
his coronation oath to conserve the peace), that in case of any 
forcible injury offered to the person of a fellow-subject, the 
ofiender was accused of a kind of peijury, in having violated 
the king's coronation oath ; dicebatur Jregisse jurajnentum 7€gis 
juratum ^ And hence also arises another branch of the pre- [ 269 ] 
rogative, that of pardoning offences ; for it is reasonable that 
he only who is injured should have the power of forgiving. 
Of prosecutions and pardons I shall treat more at large here- 
after ; and only mention them here, in this cursory Aianner, 
to shew the constitutional grounds of this power of the crown, 
and how regularly connected all the links are in this vast 
chain of prerogative. 

* Cam. Journ. 3 Mar. 1751. so also, when Uie chief justice TiKNrpe 

y Stiernh. de jure Gatk, AS. c. 3. was condemned to be hanged for bribe- 

A notion somewhat similar to this may rj, he was said tacramentum dommi 

be found ifl the Mirror, c.l. $ 5. And regii/regUte. Sot, Pari. 25Edw*IIL 
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In this distinct and separate existence of the judicial power 
in a peculiar body of men, nominated indeed, but not re- 
moveable at pleasure, by the crown, consists one main pre- 
servative of the public liberty ; which cannot subsist long in 
any state, unless the administration of common justice be in 
some degtee separated both from the I^islative and also from 
the executive power. Were it joined with the legislative, 
the life, liberty, and property of the subject would be in the 
hands of arbitrary judges, whose decisions would be then 
regulated only by their own opinions, and not by any funda^ 
mental principles of law ; which, though legislators may de- 
part from, yet judges are bound to observe. Were it joined 
with the executive, this union might soon be an over-balance 
for the Iqrislative. For which reason, by the statute of 
16 C.I. clO. which abolished the court of star-chamber, 
efiectual care is taken to remove all judicial power out of the 
hands of the king's privy council ; who, as then was evident 
from recent instances, might soon be inclined to pronounce 
that for law^ which was most agreeable to the prince or his 
officers* Nothing therefore is more to be avoided, in a free 
constitution, than uniting the provinces of a judge and a 
minister of state. And indeed, that the absolute power, 
claimed and exercised in a neighbouring nation, is more tole- 
rable than that of the eastern empires, is in great measure 
owing to their having vested their judicial power in their 
parliaments, a body separate and distinct from both tlie 
legislative and executive : and if ever that nation recovers it's 
former liberty, it w^ill owe it to the efforts of those assemblies. 
In Turkey, where every thing is centered in the sultan or 
[ 270 ] his ministers, despotic power is in it's meridian, and wears a 
more dreadful aspect. 

A CONSEQUENCE of this prerogative is the legal ubiqtiity of 
the king. His majesty, in the eye of the law, is always pre- 
sent in all his courts, though he cannot personally distribute 
justice*. His judges are the mirror by which the king's 
image is reflected. It is the regal ofiice, and not the royal 
person, that is always present in the court, always ready to un- 
dertake prosecutions, or pronounce judgment, for the benefit 

' FortMc, C.8. 9lnft.l86. 
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and protection of the subject. And from this ubiquity it 
follows, that the king can never be nonsuit * ; for a nonsuit 
is the desertion of the suit or action by the non-appearance 
of the plaintiff in court. For the same reason also, in the 
forms of legal proceedings, the king is not said to appear by 
his attorney^ as other men do ; for in contemplation of law 
he is always present in court ^. 

From the same original, the king's being the fountain of 
justice, we may also deduce the prerogative of issuing pro- 
clamations, which is vested in the king alone. These pro- 
clamations have then a binding force, when (as sir Edward 
Coke observes*) they are grounded upon and enforce the 
laws of the realm. For though the making of laws is en- 
tirely the work of a distinct part, the legislative branch, of 
the sovereign power, yet the manner, time, and circumstance 
of putting those laws in execution must frequently be left to 
the discretion of the executive magistrate. And therefore 
his constitutions or edicts concerning these points, which we 
call proclamations, are binding upon the subject, where they 
do not either contradict the old laws or tend to establish new 
ones ; but only enforce the execution of such laws as are 
already in being, in such manner as the king shall judge ne- . 
cessary. Thus the established law is, that the king may pro- 
hibit any of his subjects from leaving the realm : a proclam- 
ation therefore forbidding this in general for three weeks, 
by laying an embargo upon all shipping in time of war**, will [ 271 ] 
be equally binding as an act of parliament, because founded 
upon a prior law. But a proclamation to lay an embargo in 
time of peace upon all vessels laden with wheat (though in 
the time of a public scarcity) being contrary to law, and par- 
ticularly to statute 22 Car. II. c. IS. the advisers of such a pro- 
clamation^ and all persons acting under it, found it necessary 
to be indemnified by a special act of parliament, 7 Geo. III. 
c. 7. A proclamation for disarming papists is also binding, 
being only in execution of what the legislature has first or- 
dained : but a f!>roclamation for allowing arms to papists, or 
for disarming any protestant subjects, will not bind ; because 
the Arst would be to assume a dispensing power, the latter 

* Co. Liu. 139. ^ S Inst. 162. 

•» Finch, L. 81 . < 4 Mod. 1 77. 179. 
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a legislative oae; to the vesting of either of which b any 
single person the laws of England are absolutely strangers. 
Indeed by the statute 31 Hen, VIIL c, 8* it was enacted* 
that the king's proclamations should have the force of acts of 
parliament ; a statute, which wiis 'calculated to introduce the 
most despotic tyranny ; and which must have proved fatal to 
the liberties of this kingdom, had it not been luckily repealed 
in the minority of his successor, about five years after*, 

IV* The king is likewise the fountain of honour, of office, 
and of privilege^ and this in a dilTerent sense from that 
wherein lie is styled the fountain of justice ; for here he is 
really ttie parent of them. It is impossible that government 
can be maintained without a due subordination of rank; that 
the people may know and distinguish such as are set over 
thenii in order to yield them their due respect and oliedience; 
and also that the officers themselves, being encouraged by 
emulation and the hopes of superiorityj may the better dis- 
charge their functions: and the law supposes that no one 
can be so good a judge of their several merits and services, 
as the king himself who employs them. It has therefore 
intrustetl him with the sole power of conferring dignities and 
honours, in confidence that he will bestow them upon none 
but such as deserve them. And therefore all degrees of 
[ 212 ] nobility, of knighthootlj and other titlesj are received by im- 
mediate gmnt fi'om the crown ; either expressed in writing, 
by writs or letters patent, as in the creations of peers and 
baronets; or by corporeal investiture, as in the creation of a 
simple knight. 

Fno3M the same principle also arises the prerogative of 
erecting and disposing of offices : for honours and offices are 
in their nature convertible and synonymous. All offices 
under Uie crown carry in tlie eye of the law an honour along 
with them ; because they imply a superbrity of parts and 
abilities, being supposed to lie always Blled with those tliat 
are most able to execute them. And, on the other hand, all 
honours in their original had duties or offices annexed to 
ibeni : an earl, eomeSf was the conservator or governor of a 
county ; and a knight^ nttleSt was bound to attend the king 
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in his wars. For the same reason therefore that honours are 
in the disposal of the king, o£5ces ought to be so likewise: 
and as the king may create new titles, so may he create new 
offices : but with th^s restriction, that be cannot create new 
offices with pew fees annexed to them, nor annex new fees 
to old o^ces ; for this would be a tax upon the subject, which 
cannot be imposed but by act of parliament \ Wherefore, 
in 13 H^n.IV., a new ofljce being created by the king's 
letters patent for measuring cloths, with a new fee fpr the 
same, the letters patent were, on account of this neyf fee, re- 
voked and declared void in parliament 

Upon the same, or a like reason, the king has also the pre- 
rogative of conferring privileges upon private persons. Such 
as granting place or precedence to any of his spbjects as shall 
seem good to h^s royal wisdom^; or such as cony(^rting 
aliens, or persons bom out of the kin^s dominions, intP 
denizens; ivhereby some very considerably privileges of natu«» 
ral-born subjects are conferred upon tbem^ Such also is 
the prerogative of erecting corporations ; whereby a number 
of private persons are united and knit together, and enjoy 
many liberties, powers, and immunities in their political capq^ 
city, whiph they were utterly incapable of in their natural. [ 278 ] 
Of aliens, denizens, natural-born and naturalized subjects, 
I shall spe^k more largely in a subsequent chapter; as also of 
corporations at the close of this book of our cominentaries* 
I now only mention them incidentally, in order to remark the 
king's prerogative of making them ; which is grounded upon 
this foundation, that the king, having the sole administration of 
the government in his hands, is the best and the only judge, 
in what capacities, with what privileges, and under what 
distinctions, his people are the best cjualified to serve, and to 
act under him. A principle, which was carried so iar by 
the imperial law, that it was determined to be the crime of 
sacrilege, even to doubt whether the prince had appointed 
proper officers in the state ^. 

^ 2 Inst. 533. oportet ; sacrUegu^ enim tiutar esi, duH" 

> 4 Inst. 361. tare an it dignui tit, fuem eUgerit im* 

^ J}itjmtar€4£prmcipQ^Jitdifi9i¥m perfUor, C..9. JK9- 3* . 
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V, Another light, in which Uie laws of England con- 
sidered the king with regard to domestic concerns, is as the 
arbiter of comnierce. By commerces I at present mean i 
domestic commerce only. It would lead me into loo large fl I 
field, if I were to attempt to enter upon the nature of foreign 
trade, it's privileges, regulations, and restrictions; aiid would 
be also^quite beside the purpose of these commentaries, which 
are confined to the laws of England: whereas no municipal < 
laws can be sufficient to order and determine the very exten- 
sive and compficated affairs of traffic and merchandize; 
neither can they have a proper authority for this purpose. 
For, as these are transactions carried on between subjects 
of independent states, the municipal laws of one will not be 
regarded by the otherp For which reason tlie affairs of 
commerce are regulated by a law of their own, called the law 
merchant or lejt ma-cafm'ia^ which all nations agree in and 
take notice ot And in particular it is held to be part of the 
law of England, which decides the causes of merchants by 
the general rules which obtain in all commercial countries ; 
and that often even in matters relating to domestic trade, m 
for instance with regard lo the drawing, the acceptance, and 
transfer of inland bills of exchange ^- 

C 27i ] With us in England, the king's prerogative, so for as it 
relates to mere thiniestic commerce, will &ll priocipally under 
the following articles : 

FiasT, the establishment of public marts, or places of' 
buying and selling; such as markets and fairs, with the tolls 
thereunto belonging. These can only be set up by virtue of 
the king's gram, or by long and im memorial usage and pre- 
scription, which presupposes such a grant \ The limitation 
of these public rewrls, to such time and such place as may be 
most convenient for the neighbourhood, forms a part of oeco- 
nomics, or domestic polity ; which, considering the kingdom 
as a large femily, and tlie king as the master of it, he clearly 
has a right to dispose and order as he pleases. {8} 

(e) SceVol.m. p.tiB. The kiag'i i^bt of ettftiauhing murketi ftod 
fftin CAnaQt be cjcerci^d to the prejudice of iater^ti prevtouil^ vested; 

and 
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Secondly, the regulation of weights and measares. These, 
for the advantage of the public, ought to be universally the 
same througliout the kingdom, being the general criterions 
which reduce all things to the same or an equivalent value. 
But, as weight and measure are things in their nature arbi- 
trary and uncertain, it is therefore expedient that they he 
reduced to some fixed rule or standard : which standard it is 
impossible to fix by any written law or oral proclamation ; 
for no man can, by words only, give another an adequate 
idea of a foot rule or a pound weight It is therefore ueces* 
sary to have recourse to some visible, palpable, material 
standard; by forming a comparison with which, all weights 
and measures may be reduced to one uniform size : and the 
prerogative of fixing this standard our antient law vested in 
the crown, as in Normandy it belonged to the Duke \ This 
standard was originally kept at Winchester : and we find in 
the laws of king Edgar % near a century before the conquest^ 
an injunction that the one measure, which was kept at 
Wincliester, should be observed througliout the realm. Most 
nations have regulated the standard of measures of length by 
comparison with the parts of the human body ; as the palm, [ 275 ] 
the hand, tlie span, the foot, the cubit, the ell {ulnay or arm), 
the pace, and the fathom. But as these are of different 
dimensions in men of different proportions, our antient 
historians" inform us, that a new stimdard of longitudinal 
measure was ascertained by king Henry the first ; M'ho com- 
manded that the ulna^ or antient eH, which answers to the 
modern yard, should be made of the exact length of his ovm 
arm. And, one standard of measures of length being gained, 
all others are easily derived from thence ; those of greater 
length by multiplying, tliose of less by subdividing, tliat ori- 
ginal standard. Thi>s, by the statute called composUio ulna- 
i-um et pet-ticafnmif five yards and a half make a perch ; and 
the yard is subdivided into three feet, and each foot into 
twelve inches : which inches will be each of the length of 
three grains of barley. Superficial measures are derived by 

' Gr, Coia/um. c.l^. * WiH. Malmsb. in vito Hen, /. 

•" ctti). 8. Spelm. Ben. /. ajtudWt\k\nM,999. 

and therefore he can only create them subject to the restrictions inentioDe<t 
in the place referred to. 

VOL. r. u 
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squaiiiig those of kngth; snd measoies of cqMcitjr by cabing 
ibem. The standard of wd^ts was originally taken from 
corns of wheat, whence the lowest denomination of wdghts 
we have is still called a grain; tlnr^*two of which are direct- 
ed, by the statute called aM^iosi/ib jmenstarantM^ to conqpose 
m pennyweight, whereof twenty make an oonce^ twelTe 
ounces a poond, and so iqnrards. And upon these prin- 
cq>les the first standards were made; which, being originally 
so fixed by the crown, their subsequent regulations have been 
generally made by the kii^ in parliament Thus, under 
long Richard L in his pariiament holdoi at Westminster, 
Am 2>. 1197, it was ordained that there should be only one 
weight and one measure throughout the kingdom, and that 
die custody of the assize, or standard of weights and mea- 
sures, ^ould be committed to certain persons in every city 
and borough ^ ; fitm whence the antient office of the king's 
anlnager seems to have been derived, whose duty it was, for 
a certain fee, to measure all cloths made for sale, till the office 
was abolished by the statute 1 1 & 12 W. III. c 20. In king 
John's time dliis ordinance of king Richard was frequently 
[ 916 ] dispensed with for money ^ : which occasioned a provision to 
be made for enforcing it, in the great charters of king John 
and his son **. These original standards were called pojidtis 
regis *" and meruura domini regis * ; and are directed by a 
variety of subsequent statutes to be kept in the exchequer, 
And all weights and measures to be made conformable there- 
to ». But, as sir Edward Coke observes ", though this hath 
so often by authority of parliament been enacted, yet it 
could never be effected ; so forcible is custom with the mul- 
titude. (9) 

o Hoved. Matth. Parii. » 14 Edw. III. it.l. c.l2. 25 Edw. 

I* Hored.^./). 1901. III. 11.5. c. 9& 10. 16 Rich. II. c. 3. 

«» 9 Hen. III. c.25. 8 Hen. VI. c 5. 11 Hen. VI. c. 8. 

' FUxc. S5Edw. L apud. Cowel'sln- 11 Hen. VII. c. 4- 22 Car. II. c. 8. 
terp. tii. inndut regis. " Inst. 4 1 . 

' FUt, 2. 12. 



(9) Another attempt to introduce a uniformity of weights and measures 
has been made by the 5G.4. c.74. the operation of which, by the 
6 G. 4. c. 12., is postponed to the ist day of January 1826. By this statute, 
an imperial sundard yard, pound, gallon, and bushel for heaped mea- 
•Uff, are fixed, and the principle laid down, on which they may be 
renewed, if lost or destroyed. Models and copies of these and their 

parts. 
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Thirdly, as money is the medium of €omroerce» it i$ tb^ 
king's prerogative, as the arbiter of domestic commercje,^ (o 
give it authority, or make it current. Money is an universal 
medium, or common standard, by comparison with ^vtnph 
the value of all merchandize may be ascertained : or it ii^a. 
sign, which represents the respective vahies of all oommo* 
dities. Met^ are well calculated tov this sign, becmise tl^y. 
are durable, and are capable of many subdivisions : and .a gre?i 
cious metal is still better calculated for this purpose, because 
it is the most portsUe. A metal is also the moat prop^ ftn; a 
comm(»i measure, because it can easily be reduced t^ die sinoai 
standard in all nations : and eveiy parlicuUr nation Sum oil. 
it it's own impression, that the weight and standard (whi^r^ 
consists the intrinsic value) may both be known by inspeis^Mil 
only. 

As the quMitity of precious metals increaoes^ that is^ thii 
more of them there is extracted from the mipe^ this un|veraa]| 
medium or common sign will sink in value, a^d gpow lesa. 
precious. Above a thousand millions of bullion are calcobtt^di; 
to have been imported into Europe from America within huk; 
than three centuries : and the quantity is daily increeaing* 
The consequence is, that more money must be given nio^ 
for the same commodity than was given an hund];^ years ago^ [ 277 ] 
And, if any accident were to diminish the quantity of gold 
and silver, their value y^ovi\d proportionably rise. A hors9 
that was formerly worth ten pounds, is now perhi^s wo^ 
twenty : and, by any failure of current specie, the p?ice majr^ 
be reduced to what it was. Yet is the horse in reality neithey 
dearer nor cheaper at one time than another : for, if tho 
metal which constitutes the coin was formerly twice as scarce 



parts, and multiples, are to be deposited at the Chamberlf^n's Offip^ 
Westminster, and sent to London, Edinburgh, Dublin, and other citiet 
and places. The magistrates are to procure them for the use of their 
respective counties; and after the 1st of January 1826, all contracts shall 
be governed by these standards, unless es^press agreement be made to tii» 
contrary; and if it be, unless the proportion of the local ox special mea- 
sure to the standard be specified in the agreement, such agreement shall 
be null and void. The statute then repeals^ waxoi^^^ejAi iq^py o|b^rSy 
all tht statMtW cit#d al|ovi|. 

U 2 
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as at present, the commodity was then as dear at half the 
price as now it is at the whole. 

The coining of money is in all states the act of the sove- 
reign power; for the reason just mentioned, that its value 
may be known on inspection. And with respect to coinage in 
general, there are three things to be considered therein ; the 
materials, the impression, and the denomination. 

With regard to the materials, sir Edward Coke lays it 
down% that the money of England must either be of gold 
or silver : and none other was ever issued by the royal au- 
thority till 1672, when copper farthings and halfpence were 
coined by king Charles the second, and ordered by procla- 
mation to be current in all payments, under the value of six- 
pence, and not otherwise. But this copper coin is not upon 
the same footing with the other in many respects, particu- 
larly with regard to the offence of counterfeiting it. (iO) And, 
as to the silver coin, it is enacted by statute 14- Geo. III. c.42. 
that no tender of payment in silver money, exceeding twenty- 
6ve pounds at one time, shall be a sufficient tender in law, 
for more than its value by weight, at the rate of 5s. 2d. an 
ounce. (11) 

As to the impression, the stamping thereof is the unques- 
tionable prerogative of the crown : for, tliough divers bi- 
shops and monasteries had formerly the privilege of coining 
money, yet, as sir Matthew Hale observes ^, this was usually 
done by special grant from the king, or by prescription, which 
r 278 ] supposes one ; and therefore was derived from, and not in 
derogation of, the royal prerogative. Besides that, they had 
only the profit of the coinage, and not the power of insti- 
tuting either the impression or denomination ; but had usually 
the stamp sent them from the exchequer. 

The denomination, or the value for which the coin is to pass 
current, is likewise in the breast of the king ; and, if any 

" 2 Inst. 577. * 1 Hist. P.C.I91. 



(10) SecVol.!V. p.98— 100. 

(11) By the 56 G. 3. c.68. gold is made the only legal tender for pay- 
ments within the united kingdom exceeding 40«. 
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unusual pieces are coined, that value must be ascertained by 
proclamation. In order to fix the value, the weight and the 
fineness of the metal are to be taken into consideration to- 
gether. When a given weight of gold or silver is of a given 
fineness, it is then of the true standard % and called esterling ^ 

or sterling metal ; a name for which there are various reasons 
given y, but none of them entirely satisfactory. And of this 
sterling or esterling metal all the coin of the kingdom must 
be made, by the statute 25 Etlw.III. st.5. c.lS. So that the 
king's prerogative seemeth not to extend to the debasing or 
enhancing the value of the coin below or above the sterling 
value' : though sir Matthew Hale* appears to be of another 
opinion. The king may also, by his proclamation, legitimate 
foreign coin, and make it current here, declaring at what 
value it shall be taken in payments ^, But this, I apprehend, 
ought to be by comparison with the standard of our own 
coin ; otherwise the consent of parliament will be. necessary.. 
There is at present no such legitimated money; Portu^ 
coin being only current by private consent, so that any one r 279 1 
who pleases may refuse to take it in payment The king may 
also at any time decry, or cry down, any coin of the king- 
dom, and make it no longer current ^ 

V. The king is, lastly, considered by the laws of England 
as the head and supreme governor of the national church. 

To enter into the reasons upon which this prerogative is 
founded, is matter rather of divinity than of law. I shall 
therefore only observe, that by statute 26 Hen. VIII, c. 1 . (recit- 

* This standard hath been frequently ^ Spelm. Gloss. 203. 'Dufresne^III. 
varied in former tinics; but hath for 165. The most plausible opinion i 



many years past been thus invariably to be that adopted by those two ety- 

settlixi. The pound troy of gold, con- mologists, that the name was deiivcd 

sisting of twenty two carats (or twenty- from the Uslerlirtgi, or Esterlings ; «• 

fourth parts) fine, and two of alloy, is those Saions were antiently called, 

divided into forty-four guineas and an who inhabited that district of Germany 

half of the present value of 2ls. each, now occupied by the Hansetowns and 

And the pound troy of silver, consist- their appendages ; the earliest traden 

ing of eleven ounces and two penny- in modern Europe, 

weights pure, and eighteen penny- * 2 Inst. 577. 

weights alloy, is divided into sixty- * 1 Hal. F.C.I 94. 

two shillings. (See Folkes on English ^ lUd. 197. 

coins.) < 1 Hal.P^C]97. 

U 3 
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ing thnt the king*s Tnajesty justly and rightfully is vmA cmght 
to be the supreme head of i\m church of England; ami sa 
had lieen recogniseil by the clergy of thits kingdom hi their 
convoenlion) it is eniictetl, that the king shall be reputed the 
only supreme head in earth of the clinrch of England, and 
shall have nnnexetl to the imperial crown of this reahn, as 
well the title and style thereof as oil jurisdictions, mithorities^ 
ttnd commoditiesj to ihe said dignity of supreme heail of the 
chui^h appertaining* And another statute to the same pur- 
port was niacle, 1 Eliz, c* 1. 



In virtue of this authority, the king convenes^ prorogues, 
restrains, regulates, and dissolves all ecclesiastical synods or 
convocations. This was an hihercnt prerogative of the crown, 
long before the time of Hen* VII L as appears by the siatute 
8 Hen.VL c. 1* and the many authors, both lawyers and 
historians, vouched hy sir Edwiird Coke *** So that the statute 
^5 Hen. VIILc, 1&. which restrains the convocation from 
makings or putting in execution, any canons repugnant to the 
king^s prerogative, or the laws, customs, and statutes of ihe 
realm, was merely declaratory of the old common law* : that 
part of it only being new, which makes the king's royal assent 
actually necessary to the validity of every canon. The con- 
vooation, or ecclesiastical synod, in England, differs consider- 
ably in its constitution from the synods of other christian 
kingdoms : those consisting wholly of bishops ; whereas with 
us, the convocation [in each province] b the miniature of a 
parliament^ wherein the archbishop presides with regal state : 
t 280 ] the upper house of bishops represents the house of lords ; 
and t!ie lower house^ composed of representatives of the 
several dioceses at Large, and of e^ch [)articnlar chapter 
tliereini lesembles the house of commons with if s knights of 
the shire and burgesses'. This constitution is said to be 
owing to the policy of Edward L ; who thereby, at one and 
the same time, let in tlie inferior clergy to the privileges of 




' 4 Jmt^ S3S; S2S. 

' In tbf diet of Bvdea^ vIicr Hit 
I rorm «f)e of this liivscheft of 
Hi*, tbt ditmb«r of the l Icrgj 



iaicBdABU; anddiaof depucin^arktof' 

rani d^MXv^y. Mod* Un* Hkt^ xsjiiL 
IH. 
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forming ecclesiastical canons (which before they had not), and 
also introduced a method of taxing ecclesiastical benefices, by 
consent of convocation ^. 

From this prerogative also, of being the head of the church, 
arises the king's right of nomination to vacant bishopricks, 
and certain other ecclesiastical preferments ; which will more 
properly be considered when we come to treat of the clergy. 
I shall only here observe, that this is now done in consequence 
of the statute 25 Hen. VIII. c. 20. 

As the head of the church, the king is likewise the dernier 
resort m all ecclesiastical causes; an appeal lying ultimately to 
him in chancery from the sentence of every ecclesiastical 
judge ; which right was restored to the crown by statute 
25 Hen. VIII. c. 19. as will more fully be shewn hereafter. 

• Gilb. Hitt. of Ezch. c.4. 
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CHAPTER THE EIGHTH. 

OF THE KING'S REVENUE. 



JJAVIMG, in the preceding chapter, considered at large 
those branches of the king's prerogative, which con- 
tribute to. his royal dignity, and constitute the executive 
power of the government, we proceed now to examine the 
lang^sjbeal prercgatives, or such as regard his revenue ; which 
die British constitution hath vested in the royal person, in 
order to support his dignity and maintain his power : being 
. a portion which each subject contributes of his property, in 
Older to secure the remainder. 

This revenue is either oixlinary or extraordinary. The 
king's ordinary revenue is such, as has eitlier subsisted time 
out of mind in the crown ; or else has been granted by par- 
liament, by way of purchase or exdiange, for such of the king's 
Inhereanft hereditary revenues as were found inconvenient to 
the subject 

Whxv I aay that it has subsisted time out of mind in the 
crown, I do not mean that the king is at present in tlic actual 
possession of the whole of this revenue. Much (nuy the 
greatest part) of it is at this day in the hands of subjects, to 
whom it has been granted out from time to time by the kings 
of England, wliicli has rendered the crown in some measure 
dependent on the people for its ordinary support ond sub- 
sistence. So that I must be obliged to recount, as part of 
the royal revenue, what lords of manors and other subjects 
frequently look upon to be their own absolute inherent rights ; 
because they are and have been vested in them and their 
ancestors for ages, though in reality originally derived from 
the grants of our antient princes. 

I. The 
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I. The first of the king's ordinary revenues, which I shall 
take notice of, is of an ecclesiastical kind ; (as are idso the 
three succeeding ones ;) viz. the custody of the temporalities 
of bishops : by which are meant all the lay revenues, lands, 
and tenements (in which is included his barony) which belong 
to an archbishop's or bishop's see. And these, upon the va^- 
cancy of the bishoprick, are immediately the right of the king, 
as a consequence of his prerogative in church matters ; where- 
by he is considered as tiie founder of all archbishopricks and 
bishopricks, to whom during the vacancy they revert. And 
for the same reason, before the dissolution of abbeys, the king 
had the custody of the temporalities of all such abbeys and 
priories as were of royal foundation (but not of those founded 
by subjects) on the death of the abbot or prior '. Another 
reason may also be given, why the policy of the law hath 
vested this custody in the king ; because, as the successor is 
not known, tiie lands and possessions of the see would be liable 
to spoil and devastation, if no one had a property therein. 
Therefore the law has given the king, not the temporalities 
themselves, but the custody of the temporalities, till such time 
as a successor is appointed, with power of taking to himself 
all the intermediate profits, without any account of the suc- 
cessor ; and with the right of presenting (which the crown 
very frequently exercises) to such benefices and other prefer- 
ments as fall within the time of vacation **. This revenue is 
of so high a nature, that it could not be granted out to a 
subject, before, or even after, it accrued : but now by the 
statute 14 Edw.III. st.4. c.4and5. the king may, after the va- 
cancy, lease the temporalities to the dean and chapter ; saving 
to himself all advowsons, escheats, and the like. Our antient 
kings, and particularly William Rufus, were not only remark- 
able for keeping the bishopricks a long time vacant, for the 
sake of enjoying the temporalities, but also committed hor- 
rible waste on the woods and other parts of the estate ; and, 
to crown all, would never, when the see was filled up, restore 
to the bishop his temporalities again, imless he purchased them 
at an exorbitant price. To remedy which, king Henry the [ 28S ] 
first ^ granted a charter at the beginning of his reign, pro- 

* 2 Inst. 15. « Mat. Paris. 

»> Stat. 17 E<lw. II. St. 2. c.U. F. N. 
B. 32. 
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mking ndther to sell, nor let to fiurm, nor take any thing 
from the domains of the dmrcb, till the successor was. 
installed. And it was made one of the articles of the great 
charter **, that no waste should be committed in the tempo- 
nlities of bishopricks, neither should the custody of them be 
sold. The same is ordained by the statute of Westminster 
the first^'; and the statute 14 Edw.IILst4. c.4. (which per- 
mits, as we have seen, a lease to the dean and chapter) is still 
more explicit in prohibiting the other exactions. It was also 
a frequent abuse, that the king would, for trifling or no 
oauses, seise the temporalities of bishops, even during their 
lives, into his own hands : but this is guarded against by 
statute I Edw. III. st 2. c. 2. 

This revenue of the king, which was formerly very con- 
siderable, is now by a customary indulgence almost reduced 
to nothing : for at present, as soon as the new bishop is con- 
secrated and confirmed, he usually receives the restitution of 
Iris tempcN^Jhies quite entire, and untouched, from the king ; 
and at the same time does homage to his sovereign : and then, 
and not sooner, he has a fee-simple in his bishoprick, and 
may maintain an action for the profits 'I 

II. The king is entitled to a corody, as the law calls it, 
out of every bishoprick, that is, to send one of his chaplains 
to be maintained by the bishop, or to have a pension allowed 

^ him till the bishop promotes him to a benefice ^. This is also 
in the nature of an acknowledgment to the king, as founder 
of the see, since he had formerly the same corody or pension 
fix)m every abbey or priory of royal foundation. It is, I ap- 
prehend, now fallen into total disuse : though sir Matthew 
Hale says**, that it is due of common right, and that no pre- 
scription will discharge it 

III. The kii^ also (as was formerly observed^) is entitled 
to all the tithes arising in extraparochial places*^ ; though 

C £84 ] perhaps it may be doubted how far this article, as well as the 
last, can be properly reckoned a part of the king's own royal 
revenue ; since a corody supports only his chaplains, and 

• 9 Hen. 1 1 1, c. 5. ^ Notes on F. N. B. aboTe cited. 

• 3 Edw. I. c. 21. » Fkge 114. 

' Co. Lilt. 67. 341. kg inst^ 547. 

• F. N. B. 230. 
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these extraparochial tithes are held tinder an implied trust, 
that the king will distribute them for the good of the dergy 
in general. 

IV. The next branch consists in the first-fruits, and tenths, 
of all spiritual preferments in the kingdom ; both of which I 
shall consider together. 

These were originally a part of the papal usurpations over 
the clergy of this kingdom ; first introduced by Pandulph 
the pope's legate, during the reigns of king John and Henry 
the third, in the see of Norwich ; and afterwards attempt^ 
to be made universal by the popes Clement V. and John XXII. 
about the beginning of the fourteenth century. The first- 
fruits, primitiae or annates^ were the first year's whole profits 
of the spiritual preferment, according to a rate or valor made 
under the direction of pope Innocent IV. by Walter bbhop 
of Norwich in 38 Hen. III., and afterwards advanced in 
value by commission from pope Nicholas III., A.D. 1292, 
20Edw. I.': which valuation of pope Nicholas is still pre- 
served in the exchequer™ (1). The tenths, or decimae^ were 

' F. N. B. 176. « 3 Inst. 154. 

(1) This account is not quite correct. Pope Innocent the fourth gave 
the first fruits and tenths a.o. 1255, to king Henry the third for three 
years, which occasioned a taxation in the following year, sometimes called 
the Norwich Taxation, and sometimes Pope Innocent's valor. In 1268, 
Pope Nicholas IV. (not theThird, as stated in the text) granted the tenths to 
king Edw.I. for six years towards defraying the expense of an expedition to 
the Holy Land ; and that they might be collected to their full value, a 
taxation by the king's precept was begun in that year (I288X ^n^ finished 
as to the province of Canterbury 1291, and as to that of York in the fol- 
lowing year; the whole being under the direction of John bishop of Win- 
chester, and Oliver, bishop of Lincoln. 

A third taxation, entitled Nova HaxmHo, as to some part of the province 
of York, was made a. d. 1518 (1 1 Edw.8.) by virtue of « royal mndote di- 
rected to the bishop of Carlisle; chiefly on account of the invasion of the 
Soots, by which the clergy of those border counties were rendered unable 
to pay the former tax. 

The taxation tff Pope Nidiolas is a most important record, iMcatise all 
the taxes, as well to our kings aa to the popes, were regulated by it, until 
t^ survey made in the 96 Hen. 8., and because the statutes of cdleges which 
were fiMinded before the reformation are alee interpreted by this criterioB. 
Report froB Comnaiidonen en Public Reoordt, 1812. App. L. 1. p.l46. It Is 
somewhat remarkaUe, that k the editioii the taartmefl^ipe Niehotas IV. 




the tenth part of the annual profit of each hvingby Uie same 
valuation, which was also claimed by the holy see, under do 
better pretence than a stt^an*^ misapplication of that precept 
of the Levitical law, %vhich directs % that the Levites 
" should offer the tenth part of their tithes a« a heave-offering 
" to the Lord, and give it to Aaron the ki^k priest," But 
this claim of the pope met with a vigorous resistance from the 
Englisia parliament ; and a variety of acts were passetl to pre-^ 
vent and restrain it, particularly the statute 6 Hen, IV. c. I* 
which calls it a horrible mischief, and damnable custom. 
Bot the popish clerg}> blindly devoted to the will of a foreign 
master^ siill kept it on foot; sometimes more secretly, some- 
times more openly and avowedly : so that in the reign of 
Henry VII L, it was computed, that in the compass of fifty 
[ 2BS ] years 800,000 ducats had been sent to Rome for first-fruits 
only. And, as the clergy ejcpressed this willingness to con- 
tribute so much of their income to the head of the church, it 
was thought proper (when in the same reign the papal power 
was abolishedt an<] the king was declared the head of the 
church qT England) to annex this revenue to the crown ; 
which was done by statute 26 Hen. VII L c,3, [confirmed by 
statute 1 El 12^ c.*.) and a new iKilor heftrficiomm mm tlien 
made, by which tlie clergj* are at pre^ient rated. 

By these last-mentioned statutes all vicarages under ten 
pounds a year, and all rectories ut^der ten marks^ are dis- 
charged from the payment of first-fruits r and if, id such} 
livings as continue rhargeable with this payment, tlie incum^l 
bent lives but half a year, be shall pay only one quarter of 
his first-fruits; if but one whole year, then half of them ; if 
a year and a half, three quarters i and if two years, then the 
whole ; and not otherwise. Likewise by the statute fi? 
Hen. VIH. c^8. no tenths are to be paid for the first year, for 
then the first*fruks are due : inid by other statutes of queen 
Anne, in the fifth and sixth years of her reign, if a benefice 
be under fifty pounds per annum clear yearly ^alue, it shall be 
discharged of the payment of first-fruits and tenths. 

tijr H* M- command^ und in pursuiinci! of iin mklreit from the Ikhii# 1 
tni fouflilect oil I he report Ivi citeil. Pope Innocent the iwrni^ 
priated in liit introductory uccount, iastcaiil of Po^^c laaoceai 
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Thus the richer clergy, being, by the criminal bigotry 
of their popish predecessors, subjected at first to a foreign 
exaction, were afterwards, when that yoke was shaken 
off, liable to a like misapplication of their revenues, through 
the rapacious disposition of the then reigning monarch : till 
at length the piety of queen Anne restored to the churcb 
what had been thus indirectly taken from it. This she did, 
not by remitting the tenths and first-fruits entirely ; but, in a 
spirit of the truest equity, by applying these superfluities of 
the larger benefices to make up the deficiences of the smaller. 
And to this end she granted her royal charter, which was 
confirmed by the statute 2&3 Ann, c. 11. whereby all the 
revenue of first-fruits and tenths is vested in trustees for ever, 
to form a perpetual fund for the augmenttttion of poor livings. 
This is usually called queen Anne's bounty ; which has been 
still farther regulated by subsequent statutes °. 

V. The next branch of the king's ordinary revenue C ^^^ 3 
(which, as well as the subsequent branches, is of a lay or 
temporal nature) consists in the rents and profits of the de- 
mesne lands of the crown. These demesne lands, terrae 
dominicalcs regis^ being either the share reserved to the crown 
at the original distribution of landed property, or such as 
came to it afterwards by forfeitures or other means, were 
antiently very large and extensive; comprising divers ma- 
nors, honours, and lordships ; the tenants of which had very 
peculiar privileges, as will be shewn in the second book of 
these Commentaries, when we speak of the tenure in an- 
tient demesne. At present they are contracted within a 
very narrow compa<?s, having* been almost entirely granted 
away to private subjects. This has occasioned the parlia- 
ment frequently to interpose; and, particularly, after king 
William III. had greatly impoverished the crown, an act 
passed P, whereby all future grants or leases from the crown 
for any longer term than thirty -one years or three lives are 
declared to be void ; except with regard to houses, which 
may be granted for fifty years. And no reversionary lease 
can be made, so as to exceed, together with the estate in 
being, the same term of three lives or thirty-one years: 
that is, where there is a subsisting lease, of which there 

5 Ann. c.24. 6 Ann. C.S7. lCreo.I. ^ 1 Ann. tt.l. c.7. 

•t. i.e. 10. SGeo. I. C.10. 
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are twenty years still to corner the kiag caonot grant a fu- 
ture interest, to commence after the expiration of the for- 
mer, for any longer term than eleven years. The tenant 
must also be made liable to be punished for committing 
waste; and the usual rent must be reserved, or, where 
there has usually been no rent, one third of the clear yearly 
value \ The misfortune is, that this act was made too late^ 
after almost every valuable possession of the crown had been 
granted away for ever, or else upon very long leases; but 
may be of some benefit to posterity, when those leases come 
to expire (2). 

[ 287 3 ^L Hither might have been referred . the advantages 
which used to arise to the king from the profits of his 
military tenures^ to which most lands in the kingdom were 
subject, till the statute 12 Car. II. c24. which in great mea- 
sure abolished them all : the explication of the nature of 
which tenures must be postponed to the second book of these 
Commentaries. Hither also might have been referred the 
profitable prerogative of purveyance and pre-emption ; which 
was a ri^t enjoyed by the crown of buying up provisions 
and other necessaries, by the intervention of the king's pur- 
veyors, for the use of his royal household, at an appraised 
valuation, in preference to all others, and even without con- 
sent of the owner : and also of forcibly impressing the car- 
riages and horses of the subject, to do the king's business on 
the public roads, in the conveyance of timber, baggage, and 
the like, however inconvenient to the proprietor, upon pay- 
ing him a setded price. A prerogative which prevailed 

[ 288 ] pretty generally throughout Europe, during the scarcity of 
gold and silver, and the high valuation of money consequential 
thereupon. In those early times the king's household (as 
well as those of inferior lords) were supported by specific 

1 In like manner, by the civil law, alienated, but only let to farm. Cod. 
the inheritance or Jundi jxitrimaniales /. 11. f. 61. 
of the imperial crown could not be 

(2) By the 54 G. 5. c.75., and the 48 G. 3. c.73. crown lands may under 
certain conditions be let on building leases for 99 years. But the whole 
regulation of the land and forestal revenue of the crown is now en- 
trusted, by several modern statutes, to certain commissioners of his majesty's 
woods, forests, and land revenues, who act under the control of the tfM* 
sury, subject to the directions of the several statutes on the subject. 
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renders of com, and other victuals, from the tenants of the 
respective demesnes : and there was also a continual market 
kept at the palace gate to furnish viands for the royal use'. 
And this answered all purposes in those ages of simplicity 
so long as the king's court continued in any certain place. 
But when it removed from one part of the kingdom to another 
(as was formerly very frequently done), it was found necesh 
sary to send purveyors beforehand, to get together a sufficient 
quantity of provisions and other necessaries for the boose* 
hold : and, lest the unusual demand should raise them to an 
exorbitant price, the powers before mentioned were vested 
in these purveyors : who, in process of time, very greatly 
abused their authori^, and became a great oppression to the 
subject, though of little advantage to the crown; ready 
money in open market (when the royal residence was more 
permanent, and specie began to be plenty) being found upon 
experience to be the best proveditor of any. Wherefore by 
degrees the powers of purveyance have declined, in foreign 
countries as well as our own : and particularly were abolished 
in Sweden by Gustavus Adolphus, towards the beginning of 
the last century '. And, with us in England, having fallen 
into disuse during the suspension of monarchy, king Charles 
at his restoration consented, by the same statute, to resign 
entirely these branches of his revenue and power : and the 
parliament, in part of recompense, settled on him, his heirs 
and successors for ever, the hereditary excise of fifteen pence 
per barrel on all beer and ale sold in the kingdom, and a 
proportionable sum for certain other liquors. So that this 
hereditary excise, the nature of which shall be farther ex- 
plained in the subsequent part of this chapter, now forms the 
sixth branch of his majesty's ordinary revenue. 

VII. A SEVENTH branch might also be computed to have [ 289 ] 
arises from wine licences : or the rents payable to the crown 
by such persons as are licensed to sell wine by retail through- 
out England, except in a few privileged places. These were 
first settled on the crown by the statute 12 Car. II. c.25. and, 
together with the hereditary excise, made up the equivalent 
in value for the loss sustained by the prerogative in the 
abolition of the military tenures, and the right of pre-emption 

' 4 Inst 27S. ' Mod. Uo. Hift. niili. 89a 
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and purveyance: but this revenue was aboUslied by the 
statute S0C3eo.II, c, 19. and an annual sum of upwartls of 
7000/* ptT annumj issuing out of the new stamp duties imposed 
on wine licences, was settled on the crown hi its stead, 

VHL An eighth branch of the khig's ordinary revenue i* i 
usually reckoned to consist in the profits arising froni \imi 
forests. Forests are waste grounds belonging to the king,] 
replenished with all manner of beusts of chase or venarj' ; 
which are under the king's protection, for tlie sake of his 
royal recreation and delight: and, to that end, and for pre- 
servation of the king's game, there are j)articular laws, privi- 
leges, courts and offices belonging to the king s forests % all 
which will be, in their turns, explained In tlie subsequent 
books of these Commentaries. What we arc now to GonHider 
are only the profits arising to tlie king from hence, which' 
consist principally in amercements or fines levied for offences 
against llie forest-laws. But as few, if any, courts of this 
kind for levying amercements' have been held since 1632» 
S Car. I* and as, from the accounts given of the proceedings in 
that court by our histories and law4>ookst, nobody would 
now wish to see diem again revived, it is needless (at least \n 
this place) to pursue this enquiry any further. 

IX, The profits arising from die king's ortlinary courts of 
justice make a ninth branch of his revenue. And these 
consist not only in fines imposed upon offenders, forfeitures 
[ 290 ] of recognizances^ and amercements levied upon defaulters ; 
but also in certain fees due to the crow^n in a variety of legal 
matters, as, fur setting the great seal to charters, original 
writs, and other forensic proceed ingSj and for permitting fines 
to be levied of lands in order to bar entails, or oilierwise tu 
ensure their title. As none of these c^ni be done without the 
immediate intervention of the king, by himself or his officers, 
the law allows him certain |>erquisites and profits, as a 
recompense for the trouble he undertakes for the public. 
These, in process of lime, have been almost all granted out 
to private persons, or else ap[)ropriated to certain particular 

* tlogifr MorUi, ill liU life of lord but I hav« mvl mifk no report of il% 

■yiT, or iter^ to iwive hen\ liulti ^aiilli ^ J Jane% 267 '3f9S* 
of Tr*nt ¥Xm ifWr thr rvvtontUan i 
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uses: so that, though our law-proceedings are still loaded 
with their payment, very little of them is now returned into 
the king's exchequer ; for a part of whose royal maintenance 
they were originally intended. All fiiture grants of them, 
however, by the statute 1 Ann. sU 1. c.7. are to endure for no 
longer time than the prince's life who grants them. 

X. A TENTH branch of the king's ordinary revenue, said 
to be grounded on the consideration of his guarding and 
protecting the seas from pirates and robbers, is the right to 
royal Jkh^ which are whale and sturgeon: and these, when 
either thrown ashore, or caught near the coast, are the pro- 
perty of the king, on account ' of their superior excellence. 
Indeed our ancestors seem to have entertained a very high 
notion of the importance of this right : it being the preroga- 
tives of the kings of Denmark and the dukes of Normandy "; 
and from one of these it was probably derived to our princes. 
It is expressly claimed and allowed in the statute de praeroga' 
tiva regis ^ ; and the most antient treatises of law now extant 
make mention of it * ; though they seem to have made a dis- 
tinction between whale and sturgeon, as was incidentally ol>^ 
served in a former chapter ^. 

XI. Another maritime revenue, and founded partly upon [ 291 ] 
the same reason, is that of shipwrecks : which are also de- 
clared to be the king's property by the same prerogative 

statute 17£dw.II. ell. and were so, long before, at the 
common law. It is worthy observation, how greatly the 
law of wrecks has been altered, and the rigour of it gradually 
softened in favour of the distressed proprietors. Wreck, by 
the antient common law, was, where any ship was lost at sea, 
and the goods or cargo were thrown upon the land ; in which 
case these goods, so wrecked, were adjudged to belong to the 
king : for it was held, that, by the loss of the ship, all pro- 
perty was gone out of the original owner *. But this was 

< Plowd.315. rand. Scacch." H, 2^Edw,I.37. pre. 

" Stiernh. dejure Sne<munh L 2. c. 8. fixed to Majuard's year-book of )Ed- 

Gr. Qnutum, cap, 17, ward II. 

•^ 17 Edw. II. c. 11. ' Ch. 4. p. 222. 

> Bracton, /. S. tr, 2. c S. »,S. Brit* ' Dr. & St. d. 2. c. 51, 
ton, C.17. Fleta, M. c.45, 46. Mem*- 

VOL. K >C 
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undoubtedly adding sorrow to sorrow, and was consonant 
neither to reason nor humanity. Wherefore It was first 
ordained by king Henry L that if any person escaped alive 
out of the ship it should be no wreck » ; and afterwards king 
Henry IL, by his charter b, declared, that if on the coasts of 
either England, Poictou, Oleron, or Gascony^ any *:hip should 
be distressed, and eitlier man or beast shouLd escape or he 
found therein alive, the goods shall remain to the owners^ if 
they claimed them within three months; butothemuse should 
be esteemed a wrecks and should belong to the king, or other 
lord of the franchise. This was again conBrmed with im- 
provements by king Richard the first; who in the second 
year of his reign ""^ not only established these concessions^ by 
ordaining that the owner^ if he was shipwrecked and escaped, 
" omnci res mas li!>eras et quietas halferet" but also^ that, if 
he perished^ his children, or in default of them his brethren 
and sisters, should retain the property ; and, in default of 
brother or sister, then the goods should remain to the king ^. 
And the law, as laid down by Bracton in the reign of 
Henry 11 L, seems still to have improved in it's equity. For 
[ S92 ] then, if not only a dog (for instance) escaped, by which the 
owner might be discovered, but if any certain mark were set 
on the goods, by which they might be known again, it was 
held to be no wreck *. And this is certainly most agreeable 
to reason ; the rational claim of the king beitig only founded 
upon this, that the true owner cannot be ascertained. After- 
wards in the statute of Westminster the first \ the time of 
limitation of claims, given by the charter of Henry II., is 
extended to a year and a day, according to the usage of Nor- 
mandy * ; and it enacts, that if a man, a dog, or a cat, escape 
alive, the vessel shall not l>e adjudged a wreck. These ani- 
mals, as in Bracton, are only put for examples ^, for it is now 



» Sp^m. Cm/, njmd. WUkias, 305. 
*' 26Mmy, A, D, 1174. 1 Rym. 

* Rog. HoT«i. tn Rk. L 

* III like m«niicr ConsUtitine the 
fir**if indidg th»r by tht impfrtwl Utr 
Ibfr ?*T««iue df wreck ft wtu givrn to tlic 
|)iriDO»*ii tmjmiy ot Jhf'%*t re»lriiin«si it 
by -a «dkt iCod. J J . 5. l.)^^nd owUsred 
thvn to f«niBin to #kt ovncfi^ addutg 



Ihit humane «i.poitulatlonf ** fuo4 pnim 
** ju§ hobet jCicvj J14 aiiifiui CQiamitat*^ 
*' ui dtrt tarn tttctutna evmjiemimm set' 

^ F1«L I U e. 44. S IiuL 107. 
5 R#t». 107. 
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held \ lliat not only U* any live tiling escape, but U' proof can 
be mode of the property of any of the goods or lading wliidi 
came to shore^ they shall not be forfeiSed as wreck. Tlie 
statute further ordains^ that the sheriff of the county shnll be 
bound to keep the goods a year and a day, (as in France, for 
one year, agreeable to die maritime laws of Oleron J, and in 
Holland for a year and a half,) that if any man can prove a 
property in themj eitlier in his own right or by right of repre- 
sentation ^ diey shall be restored to him without delay; bnt 
if no such property be proved within that time, they then 
shall be the king^s. If the goods are of a perishable nature, 
the sheriff may sell them, and the money shall be liable in 
their stead K This revenue of wrecks is frequently granteil 
out to lords of manors, as a royal franchise; and if nny one 
be thus entitled to wrecks in his own land, and the king's 
goods are wrecked thereon, the king may claim them at any 
time, even after the year and day "< 

It is to be observed, that, in order to constitute a legal 
wreck, the goods must come to land. If they continue at sea, 
the law distinguishes them by the barbarous and uncouth 
appellations (^ jetsam^ JlijHam^ and ligaru Jetsam is where [ 293 ] 
goods are cast into the sea, and there sink and remain under 
water t flotsam is where they continue swimming on the 
surface of the waves : ligan is where they are sunk in the 
sea, but tied to a cork or buoy, in order to be found again ^, 
These are also tlie king's, if no owner appears to claim 
them ; but if any owner appears, he is entitled to recover 
the possession* For even if they be cast overboard, without 
any mark or buoy, in order to lighten the ship, the owner is 
not by this act of necessity construed to have renounced his 
proi>erty ^ : much less can things ligan be supposed to be 
abandoned, since the owner has done all in his power to 
o&sert and retain his property. These three are therefore 
accounted so far a distinct thing from the former, that by 

' Tluillton II. Ehitiei, Trm^ 1 1 Gm. " 5 B«p, 106. 

Ill, B* R. 5 Butt. 3733* o ^**^^ *"''** "?* *'" temjteiiate ^Aun- 

i I 2ft, dtu navis cama, giduniurf hae doiwt- 

* 2 Inst, t€3. fiontm ;«Tm4rt<nl. Qum patam tit, eat 

' Plowd. 466. non to 4immo ij^ki, fu^d quii katm-e wff- 

*^ 2 r*i«, iGft. Bra. Ahr. iH, Wrede* Ul^ tntt. g. L §47. 
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the king's grant to a iivan of wrecks, things jetsam, flotsanu 
and ligan will not pass ^. 

Wrecks, in their legal acceptation, are at present not 
very frequent : for if any goods come to land, it rarely hap- 
pensj since the improvement of comnierce, navigation, and 
correspondence, that the owner is not able to assert liis pro- 
perty within the year and day limited by law^ And in order 
to preserve this property entire for him, and if possible to 
prevent wrecks at all, our laws have made many very humane 
regulations j in a spirit quite opposite to those savage laws, 
which formerly prevailed in all the northern regions of 
Europe, and a few years ago were still said to subsist on the 
coasts of the Baltic twia, permitting the inhabitants to seize 
on whatever they could get as lawful prize : or, as an author 
of their own expresses it, ** m fiuufiagofum miser ia ei caia- 
*' mitaie tanqtmm vultures ad praedam aitT^r V For by the 
statute 27 Edw, IIL c. 13* if any ship be lost on the shore, 
and the goods come to land, (which cannot^ says the statute, 
be called wreck,) they shall be presently delivered to the 
merchants^ paying only^ a reasonable reward to tliose that saved 
-' and preserved theui, which is entitled salvage. Also by the 
common law, if any persons (other than the sheriff) take any 
goods so cast on shorc^ which are not legal wreck, the 
owners might have a commission to enquire and find them 
out, and compel them to make restitution \ And by statute 
12 Ann, sL 2. c. 18. confirmed by 4 Geo. I, c, 12. in order 
to assist the distressed, and prevent llie scandalous illegal 
practices on some of our sea-coasts, {too similar to those on the 
Baltic,) it is enacted, that all head-ofliccrs and others of 
towns near the sea shall, upon application made to them, 
summon as many hands as are necessary, and send them to 
tlie rehef of any ship in distress, on fortViture of 100/, ; and, 
in case of assistance given, salvage shall be paid by tlie owners, 
to be assessed by three neiglibouring justices. All persont 
that secrete any goods shall forfeit their treble value : and if 
they wilfully do any act whereby the ship Is lost or destroyed, 
by making holes in her, stealing her pumps, or otherwise, 
they me guilty of felony^ without benefit of clergj% Lastly» 
f 5R*p. io«. * F.N.Bai2. 
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by the stature 26 Geo, IL c. 19. plundering any vessel either 
in distress or wrecked, and whether any living creature be 
on board or not, (forj whether wreck or other wbie, it is 
clearly not the property of the populace,) such phiiidering, 
I say, or preventing the escape of aiiy person that endeavours 
to save his life, or wounding him with intent to destroy him, 
or putting out false lights in order to brini; any vessel into 
danger, are all declared to be capital felonies ; in like man- 
ner as the destroying of trees, steeples^ or other stated sea^ 
marks, is punished by the statute 8 Eliz* c, 13, with a for- 
feiture of 100/. or outlawry. Moreover, by the statute of 
Geo* IL, pilfering any goods cast ashore is declared to be 
petty larceny ; and many other salutary regulations are made 
for the more effectually preserving ships of any nation in 
distress \ 

XII* A TWELFTH branch of the royal revenue, the light [ 295 ] 
to mines, has it's original from the king's prerogative of 
coinagej in order to supply him with materials ; and there- 
fore those mines, which are properly royal, and to which the 
king is entitled when found, are only those of silver and gold ^ 
By the old common law, if gold or silver be found in mines 
of base metal, according to the opinion of some, the whole 
was a royal mine^ and belonged to the king; though others 
held that it only did so, if the quantity of gold or silver wtis 
of greater value than the quantity of base metal u. But 
now by the statutes 1 VV. & M. st< 1.30, and 5 W, & M. 
c. 6* this difference is made immaterial ; It beinf^ enacted, 
that no mines of copper, tin, iron, or lead, shall be looked 
upon as royal mines, notwithstanding gold or silver may be 
extracted from them in any quantities : but that the king, or 
persons claiming royal mines under his authority, may have 
the ore, (other than tin ore In the counties of Devon and 
Cornwall,) paying for the same a price stated in the act. 

' By thecml Ihw, todcstn)7p«r&ons liUD const itutionv puniifwd wiih the 

*lupwrectedj or prerent their tuning utmost seTcHty all theme who negtectcd 

the diipr is capital. And to %teal even to assist any &hJp in dlfitre&s^ or plun^ 

a plank from ■ vessel in diatros^i, or dered any gooda CASt on ihoi¥. (Lin- 

wreckedf Tnakes the party liaULe to denbrog^ Girf- /h./^ an/iyiH6. ?I5,) ^ 
ani^wer for the whole «hip and cargo. ^ 2 In*L 577. 
il^f. 47t 9. 3, ) The laws alw of the Vlowd. 336, 
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Thii WM ao estzcmdy reasoiiable bw: fiir mm private 
ownenare not dboomrtaged firDm woridng nuiies, throii^ a 
ftartliat ibtejnmj be daimedaa royal ones; neither docs the 
kmg depart from the just rights of his revenue, since he maj 
have all the pradoos metal contained in the on^ P>7>iV no 
more br it than the valoe of the base metal which it is siq>- 
posed to be; to which base metal the land-owner is bjr rea- 
son and law entitled. 



XIII. To the same original may in part be referred the 
revenue of treasure-trove^ (derived from the French word^ 
trover^ to find,) called in Latin theuaarus invenhOf which is. 
Where any monqr or coin, gold, silver, plate, or bullion, is 
found hidden in the earth, or other private place, the owner 
thereof being unknown; in which case the treasure belongs 
to the king: but if he that hid it be known, or afterwards 
fimnd out, the owner, and not the king^ is intitled to it \ 
Also if it be found in the sea, or a^wfi die earth, it doth not 
[ S96 ] bdoqgto the kin^ but the finder, if no owner appears''. So 
that it seems it is the kiih^j and not the aUmdoning of it, 
that gives the long a property : Bracton * designing it, in the 
words of the civilians, to be ** vetus dtpositio pecuniiuJ* This 
diflference clearly arises from the difierent intentions which 
the law implies in the owner. A man, that hides his treasure 
in a secret place, evidently does not mean to relinquish his 
proper^ ; but reserves a right of claiming it again, when he 
sees occasion : and if he dies, and the secret also dies with 
him, the law gives it the king, in part of his royal revenue. 
But a man that scatters his treasure into the sea, or upon the 
public surfiu:e of the earth, is construed to have al^olutely 
abandoned hb property, and returned it into the common 
stock, without any intention of reclaiming it: and therefore 
it belongs, as in a state of nature^ to the first occupant or 
finder ; unless the owner ^pear and assert his right, which 
then proves that the loss was by accident, and not with an 
intent to renounce his propert}\ 

Formerly all treasure-trove belonged to the finder ^ ; as 
was also the rule of the civil law *. Afterwards it was judged 

■ SlMt.lS8. Dai.or8hfrift,c.l6. ' Bncton, L 3. c. J. 3lnsl.l33. 
• Brhtc.lT. ruKh.177. » >/.41. I. ai. 

/. S.C.3. f4. 
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expedient for the purposes of the state» and particularly^ for 
the coinage, to allow part of what was so found to the king : 
which part was assigned to be all hidden tieasure ; such as is 
casually Imi and unclaimed, and also such as is designedh/ 
abandoned, still remaining the right of the fortunate finder. 
And that the prince shall be entitled to this kiddat treasure is 
now grown to be, according to Grotius", "Jus rommune et 
" quasi gent itmt t^* for it is not only observed, he adds, in 
England, but in Germany, France, Spain, and Denmark, 
The finding of deposited treasure was much more frequent, 
and the treasures themselves more considerable, in the infancy 
of our constitution, than at present When the Romans, and 
other inhabitants of the respective countries which composed 
their empire, were driven out by the northern nations, they 
concealed their money under-ground j with a view of resort- 
ing to it again when the heat of the irruption should \m over, [ 297 ] 
and the invaders driven back to their desarts. But, as this 
never happened, the treasures were never claimed ; and on 
the death of the owners the secret also died along with them. 
The conquering generals, being aware of the value of these 
hidden mijies, made it highly penal to secrete them from the 
public service. In England, therefore, as among the feudists^ 
the punishment of such as concealed from the king the find- 
ing of hidden treasure was formerly no less than death ; but 
now it is only fine and imprisonment^. 



XIV, Waifs, bmtawaviatay are goods stolen, and waived 
or thrown away by the thief in his flight, for fear of being 
apprehended- These are given to the king by the law, as a 
punishment upon the owner, for not himself pursuing the 
felon, and taking away his goods from hini"^. And therefore 
if the party robbed do his diligence immediately to follow and 
apprehend the thief, (which is called making fresh stiif,) or 
do convict him afterwards, or procure evidence to convict him, 
he shall have his goods again*. Waived goods do also not 
belong to the king, till seised by somebody for his use ; for 
if the party robbed can seise them first, though at the distance 
of twenty years, the king shall never have them^ If the 



' 3 tosLlSS. 
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goods are hid by the thief, or left aiiy where by him, so iliat 
he had them not about hinij when he fled, and therefore did 
not throw them away in his flight ; these also are not bona 
wamaia^ but the owner may have them again when he pleases'. 
The go€Kls of a foreign mercliant, though stolen and thrown 
away iii flight, shall never be waifs **; the reason whereof may 
hej not only for the encouragement of trade, but also because 
there is no wilful defauh in the foreign merchant's not pur- 
suing the thief; he being generally a stranger to our laws, 
our usages, and our language. 



XV. Esthavs are such valuable animals as are found wan- 
dering in any manor or lordship, and no man knoweth the 
[ 298 ] owner of them, in which case the law gives them to the king 
as the general owner and lonl paramount of the soil, in 
recompense for the damage which they have done therein : 
and ihey now most commonly belong to the lord of the manor 
by special grant from the crown* (3) But, in order to vest 
an absohite property in the king, or his grantees, they must 
be proclaimed in the church and two market towns next ad- 
joining to the place wh^re they are found ; and then, if no 
man claims tliem, after proclamation and a year and a day 
psissed, ihey belong to the king or hi^ substitute without re- 
demption'; even though the on-ner were a minor, or under 
any other legal incapacity*. A provision similar to which 
obtained in the old Gothic constitution, with regard to all 
things that were found, which were to he thrice proclaimed; 
pj^imum coram comitibm ti viatoribus obviis^ deinde in proxinm 
villa veipagQf jH)stremQ coram ecct^sia vtljtidicio : and the space 
of a year was allowed for the owner to reclaim his property K 
If the owner claims tliem within tlie year and day, he must 
pay the charges of tinding, keeping, and proclaiming diem "". 
^rhe Wmg or lord has no property till the year and day passed : 
for if a lord kee}>eth an estray three quarters of a year, and 

Em, Akr. lit. £^r^ 



* 5 Rep. 109. 

* Mot. f, 3, s 1^ 



* 5Eqi.tO«. 
Cro. £Ih, TJ6, 




f5) It i^ tofifSniiMtiiry of ihh tjrlgm of the rif^hi of taking tOm}!. Uiit 
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within the year It strayeth agmii, and another lord getteth it, 
the first lord cannot take it again". Any beasts may be 
estrays, that are by nature lame or reclaimable, and in which 
there is a valuable property, as sheep, oxen, swine, and horses, 
which we in general call cattle; and so Fleta*' de6nes them, 
pecus vagafiSy quod ntdlus petit ^ sequitur^ vel advocat For ani- 
mals upon which the law sets no value, as a dog or cat, and 
animals Jerae jmturae^ as a bear or wolf, cannot be considered 
as estrays. So swans may be estrays, but not any other fowl •* ; 
whence they are said to be royal fowl. The reason of which 
distinction seems to be, tliat cattle and swans being of a re- 
dainied nature, the owner's property in them Is not lost merely 
by their tem^wrary escape; and they also* from tlieir intrinsic 
value, are n sufficient pledge for the expence of the lord of 
the franchise in keeping them the year and a day* For he [ 299 ] 
that takes an estray is bound, so long as he keeps it, to find 
it in provisions, and preserve it from damage *• ; and may not 
use it by way of labour, but is liable to an action for so 
doing \ Yel he may niilk a cow, or the like; for that tends 
to the preservation, ainl is for the benefit of die animal*. 

Besides the particular reasons before given why tlie king 
should have the several revenues of royal fish, shipwrecks, 
treasure-trove, waifs, and estrays, there is also one general 
reason which holds for them all : and that is, because they are 
botm vacantia^ or goods in which no one else can claim a 
property. And therefore by the law of nature diey belonged 
to the first occupant or finder ; and so continued under the 
imperial law. But, in settling the modern constitutions of 
most of the governments of Europe, it was thought proper 
{to prevent that strife and contention which the mere tide of 
occupancy is apt to create and continue, and to provide for 
the support of public authority in a manner the least burthen- 
some to individuals) that these rights should be annexed to 
the supreme power by the positive laws of the state. And so 
it came to pa^^s that, as Br acton expresses it^ hacc quae 

» Fmcb. L.177. ' Cro.J«;.HT. 

° La, €. 43. • Cro. Jec* 1 4S, Noy . II $.] 
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of the kin^s 

A goodiiiroaaioes; fane 
dK ovflnns^ becnite tliqf 
JMWiijl ; or, ai our Isifyen 
k| such whereof the propeitjr is 
\ s«ijt or dcfMited fiom dK ownor. The true reasoa 
ooljr mhitanti J groond of any fiMrfieitiire fiir criines ocm- 
ts m this ; that all fjimiatj is derived firom sodetjr, being 
s of those crril rights which are ocmfaned npoo individuals, 
in fnchange iir that dqpnee of natoral fireedonit which every 
nan must sacrifice when he enters into social communities. 
[ SOO ] If dierefcre a member of any national oommupity violates 
the fimdamental contract of his assodataon, by transgressing 
dK w^MiMJpl law, he forfeits his right to such privOcges as 
he daims by that contract; and the state may very jusdy 
icsnme that portion of property, or any part of it, whidi the 
laws hacfe bdbre a«gned him. Henoe^ in evory oAnce of 
an atrodoos kind, the laws of England have exacted a total 
confiscation of the moveables or personal estate ; and in many 
cases a perpetual, in others only a temporary, loss of the 
ofiender^s immoveables or landed property ; ai^ have vested 
them both in the king, who is the person supposed to be 
olfended, being the one visible magistrate in whom the ma- 
jesty of the public resides. The particulars of these forfeiinres 
will be more prcqperly recited when we treat of criines and 
misderoesnors. I therefore only mention them here, for the 
sake of regularity, as a part of the censui regalis : and shaU 



(4) The luthor hm been w ippotcd to IwTe nuicoooeifed Bfeaeton in this 
p— i^e, and to lisve bid down a petition erroneous in itMl( and inoon- 
ntent with his doctrine at p.S95^ that thii^ fimnd in the tea or upon 
the earth bek»g not to the king Uit to the finder, if no owner appean. He 
has certainly not quoted Bracton with literal exactness^ but I thmk he has 
not misconcciTed him ; and I do not understand him here as laying down 
any doctrine inconsistent with the general law as stated at p.S95., but 
merely as asngniqg an additional reason for the excepted cases of wreck, 
treasure^rove, &c^ a reason of expedience, founded on the biconvenience 
of alkming the general rule to preirail in those particular cases. 
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postpone for the present the farther consideration of all for- 
feitures, excepting one species only, which arises from the 
misfortune rather than the crime of the owner, and is called 
a deodand. 

By this is meant whatever personal chattel is the immediate 
occasion of the death of any reasonable creature : which is 
forfeited to the king, to be applied to pious uses, and dis- 
tributed in alms by his high almoner"; though formerly 
destined to a more superstitious purpose. It seems to have 
been originally designed, in the blind days of popery, as an 
expiation for the souls of such as were snatched away by 
sudden death ; and for that purpose ought properly to have 
been given to holy church^ : in the same manner as the apparel 
of a stranger, who was found dead, was applied to purchase 
masses for the good of his soul. And this may account for 
tliat rule of law, that no deodand is due where an infant 
under the age of discretion is killed by a fall Jrom a cart, or 
horse, or the like, not being in motion*; whereas, if an 
adult person falls from thence and is killed, the thing is cer- 
tainly forfeited. For the reason given by sir Matthew Hale [ 301 ] 
seems to be very inadequate, viz. because an infant is not able 
to take care of himself ; for why should the owner save his 
forfeiture on account of the imbecility of the child, which ought 
rather to liave made him more cautious to prevent any acci- 
dent or mischief? The true ground of this rule seems rather 
to have been, that the child, by reason of it's want of dis- 
cretion, was presumed incapable of actual sin, and therefore 
needed no deodand to purchase propitiatory masses: but 
every adult, who died in actual sin, stood in need of such 
atonement, according to the humane superstition of the 
founders of the English law. 

Thus stands the law if a person be killed by a fall from a 
thing standing still. But if a horse, or ox, or other animal, 
of his own motion, kill as well an infant as an adult, or if 
a cart run over him, they shall in either case be forfeited as 

" I Hal. P. C. 419. FleU, /. 1. c. 25. « 3 Inst. 57. 1 Hal. P. C. 422. 
"^ FiUh. Abr. tit. EndUemmU. pi. 27. 
SUunf. P.C. 20, 21. 



deodands^; whicti i* grounded upon this additional rea^jn, 
that such misfortunes are in part owing to the negligence of 
the owner, and therefore he is properly punished by such*! 
forfeiture, A like punishment is in like cases inflicted by the 
Mosatcal law *; " if an ox gore a man that he die, the ox 
" shall be stoned, and his flesh shall not be eaten," And* 
among the Athenians ', whatever was the cause of a man's *1 
death, by falling upon him, was exterminated or cast out of 
the dominions of the republic. Where a thing not in motion 
is the occasion of a man's deatli, that part only which is the 
immediate cause is forfeited ; as if a man be climbing up the 
wheel of a cart, and is killed by falling from it, the wheel 
alone is a deodand ** : but, wherever the thing is in motion, 
not only that part which immediately gives the wound, (as 
the wheel, which runs over his body,) but all things which 
move with it, and help to make the wound more dangerous, 
(as the cart and loading, which increase the pressure of the 
[ 302 ] wheel,) are forfeit^ '^r It matters not whether the owner 
were concerned in the killing or not : for, if a man kills an-- 
otlier with my sword, tlie sword is forfeited* as an accursed*] 
diing'* And therefore, in all indictments for homicide, the 
instrument of death and the value are presented and found 
by the grand jury, (as, that the stroke was given by a certain 
penknife^ value sixjience,) that the king or his grantee may 
claim the deodand: for it is no deodand, unless it be pre-^| 
sen ted as such by a juiy^ of twelve men ^ No deodands are 



tuyU Z>M danda^ Bnclon. /. B. e* 5, (S) 

* Exod' xxi. SB* 

* Acwcbift. raw. Om^^ Thiii too, 
bf our Aiitiefit l»Wj » wdl in wliiefa 
« pcnQD wat droirn«d wiA Ofdcrtd Xo 
be fiUcd up, under the inspection of 
the coronrf. Het, I \. c, 25. § 10. 
Pt|«h. Atir. t* cot-one. 410. 

•■ 1 Hml. P. a 4^2. 
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due for accidents Imppening upon the txigh $ea, that being 
out of the jurisdiction of the common law: but if a man falls 
from a boat or ship in fresh water, and is drowaetlj it hath 
been said, that the vessel and cargo are in strictness of law 
a deodand^ But juries have of late very frequently taken 
upon themselves to mitigate those forfeitures, by finding only 
some trifling thing, or part of an entire thing, to have been 
tlie occasion of the death. And in such cases, although the 
finding by the jury be hardly warrantable by law, the court 
of king's bench hath generally refused to interfere on behalf 
of the lord of the franchise, to assist so unequitable a claim **, 

Deooands, and forfeitures in general, as well as wrecks, 
treasure*trove, royal fish, mines, waifej and estrays, may be 
granted by tlie king to particular subjects, as a royal fran- 
chise : and indeed they are for the most part granted out to 
the lords of manors, or otlier liberties: to tlie perversion of 
their original design. 

XVI L Another branch of the king's ordinary revenue [ SOS ] 
arises from escheats of land, which happen upon the defect 
of heirs to succeed to the inheritance ; whereupon they in 
general revert to and vest in the king, who is esteemedj in the 
eye of die law, the original proprietor of all the lands in the 
kingdonii But tlie discussion of this topic more properly 
belongs to the second book of these Commentaries, wherein 
we shall particularly consider the manner in which lands may 
be acquired or lost by escheat. 

XVIIL I PEOCEED therefore to the eighteenth and last 
branch of the king's ordinary revenues; which consists in the 
custody of idiots, from whence we shdU be naturally led to 
consider also the custody of lunatics. 

An idiot, or natural fool, is one that hath had no under- 
standing from his nativity ; and therefore is by law presumed 
never likely to attain any. For which reason tlie custody of 
him and of his lands was formerly vested in the lord of the 
fee ' ; (and thei*efore still, by special custom, in some manors 

* 3 tott. SB, 1 Hil. p. C. 433. ^ Foster c«f bomidde. 266. 
MoUojr dejurt maritim* 2* t35, Ftet. M. dl, | tO. 
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the lord shall have the ordering of idiot and luiiatic copy- 
holders ' ;) but, by reason of the manifold abuses of tliis power 
by subjectsj it was at last provided by common consent, that 
it should be given to the ki ng^ as the general conservator of 
his people; in order to prevent the idiot from wasting his 
estate ; and reducing himself and his heirs to [>overty and 
distress ^. This fiscal prerogative of tlie king is declared iti 
parliament by statute nEdwJI. c.9, which directs (in af- 
firmance of the common law ^) that the king shall have ward 
of the lands of natural fools, taking the profits without waste I 
or destruction, and shall find them necessaries ; and after the] 
death of such idiots he shall render the estate to the heirs: 
in order to prevent such idiots from aliening their lands, and 
their heirs from being disinherited. (6) 

By the old common law diere is a writ de idiota inquif'end&A 
to inquire whether a n>an be an idiot or not'": which must] 
be tried by a jury of twt^lve men : and, if they find him jfmns 
[ 30+ ] idiotaj tlie profits of his lands and tlie custody of his [>crsoti 
may be granted by the king to some subject, who has interest 
enough to obtain them ^ This branch of the revenue hatli 
been long considered as a hardship upon private families; ami 
so long ago as in the S Jac, L it was under tlie consideration 
of parliament, to vest this custody in the ri*lations of the party, 
and to settle an equivalent on the crown in lieu of it ; it being 
then proposed to share the same fate with the slavery of t!ie 
feodal tenures, which has been since abolished". Yet few 
instances can be given of tlie oppressive exertion of it, since 
it seldom happens that a jury finds a man an idiot a nativiiah^ 
but only nan compos mentis from some particular time ; which 
has an operation very different in poitu (jf law, 

A MAN is not an idiot ^, if he hath any glimmering of 
reason, so dtat he can tell his parents, his age, or the like 
common matters* But a man who is born deaf, dumb, and 

* D^tr^aoa. HulLiT. Noy. S7» " Thi* power, Utuufli of ke* iwy 
h 1^. N. B' 2S*J, nrvif eKcrt^l^ i^ vtiLI «ilmled lo in «on- 

* 4 Rep, 126, Memorand' Scnce* 20 mcHi ipoech^ hy th«l iitual eiprttaimi of 
Edw. I. (prcfiitHl ta MArnnnl'i ^«ftr> ^|f^ a tnan for a faal, 
book uf Edw, I J:> foK SO, !?■!, « 4 Iiwt 30J, Com. Jmmi, teta 

■^ R N. B, 2aA 9 F. N, B. 233. 

(e) 8t«V0Lin.p.4ST;n4i)- 
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blind, is looked iipon by the law as in the same state with an 
idiot "1 ; he being supposed incapable of any understandings 
as wanting all those senses which furnish the human mind 
with ideas. 

A LUNATIC, or. non compos merttisy is one who hath had 
understanding, but by disease, grief, or other accident, hath 
lost the use of his reason ^ A lunatic is indeed properly one 
that hath lucid intervals ; sometimes enjoying his senses, and 
sometimes not, and that frequently depending upon the change 
of the moon. But under the general name of non compos 
mentis (which sir Edward Coke says is the most legal name ') 
are comprised not only lunatics, but persons under frenzies, 
or who lose their intellects by disease ; those that grcno deaf, 
dumb, and blind, not being bom so ; or such, in short, as are 
judged by the court of chancery incapable of conducting 
their own affiiirs. (7) To these also, as well as idiots, the king 
is guardian, but to a very different purpose. For the law 
always imagines, that these accidental misfortunes may be 
removed ; and therefore only constitutes the crown a trustee [ 305 ] 
for the unfortunate persons, to protect their property and to 
account to them for all profits received, if they recover, or 
after their disease to their representatives. And therefore it 
is declared by the statute 17 Edw. II. clO. that the king shall 
provide for the custody and sustentation of lunatics, and pre- 
serve their lands and the profits of them for their use, when 
they come to their right mind ; and the king shall take nothbg 
to his own use; and if the parties die in such estate, the re- 
sidue shall be distributed for their souls by the advice of the 
ordinary, and of course (by the subsequent amendments of 
the law of administration) shall now go to their executors or 
administrators. 

On the first attack of lunacy or other occasional insanity, 
while there may be hopes of a speedy restitution of reason, 
it is usual to confine the unhappy objects in private custody 
under the direction of their nearest friends and relations : and 

«i Co. Litt. 42. Flec% 1.6. c.40. Scacch. 20 EtL I. (in Majnard'* jmr- 
' Idkia a casu et if^itmkaie. Mem. book of Edw. II.) 20. 

• lIiist.S46. 



(7) See Vol. III. p. 4«7. n. (1). 



the legislature, to prevent all abuses iticident to such private 
custodys hath thought proper to interpose it's authofitji by 
statute 14 Geo.IIL €,4-9, (continued by 19Geo.IIL cAS.) {%} 
for regulating private mad-houses. But, when the disorder 
is grown permanent, and the circumstances of the party will 
bear such additional expence, it is proper to apply to the royal 
authority to warrant a lasting confinement. 

The method of proving a person non compos is verj* similar 
to that of proving him an idiot. The lord chancellor, to 
whom, by special authority from the king, the custody of 
idiots and lunatics is entrusted V upon petition or intbrmation 
grants a commission in nature of the writ d^ tdioia itiqutretido, 
to inquire into the party's state of mind ; and if lie be found 
non compos^ he usually commits the care of his person, with 
a suitable allowance for his maintenance, to some friend, who 
is tlien called his committee. However, tu prevent sinister 
practices, the next heir is seldom permitted to be this com- 
mittee of the person r because it is his interest that the party 
[ 306 ] should die- But it hath been said, tliere lies not the same 
objection against his next of kin, provided he be not his heir; 
for it is his interest to preserve the lunatic's life, in order to 
increase the personal estate by savings, which he or his family 
may hereafter be entitled to enjoy *". llie hen- is generally 
made the manager or committee of the estate, it being clearly 
his interest by good management to keep it in condition : ac- 
<X)untable however to the court of chancery, and to the jion com- 
pos himself^ if he recovers : or otherwise to his administrators. 



sP. Wmt-ioe. 
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(s) And made perpetual hy^BG.S, c,9L The prtodple of the itwtute 
it to subject iuch houscf to occasional inspections by competent nuthorititn, 
and therefore it prohibit* any one from keeping tuch & houte wiihout m 
Ucence^ This ticence For London, We^tniinMer, «cvrn mile* &om the Game, 
and the county of Middte^x, arc grunted b) certain commltiioneri ap< 
pointed by the coU*^c of physician i ; in the country by the j^wnce« at 
quMTter tcffitms* These comnijs&ioneT^ in one ease, and two delcgnteil 
jutftieci with a physiciun in the other, lye to inipect the hotifte» from time 
ta time^ to make tninuces of whitt they lee, and tnmstoic report! to th« 
eollcfc of physiciant. The licence ii granted under a recognizance for 
good behaviour, and ii in force for one yMr only. 
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In this care of idiots and lunatics the civil law agrees with 
ours ; by assigning them tutors to protect their persons, and 
curatcirs to manage their estates* But in another instance the 
Roman law goes much beyond the English. For, if a man 
by notorious prodigality was in danger of wasting his estate, 
he was looked upon as non compos^ and committed to the care 
of curators or tutors by the praetor ". And by the laws of 
Solon such prodigals were branded with perpetual infamy *^. 
But with us, when a man on an inquest of idipcy hath been 
returned an unthrifty and not an idiot \ no farther proceed- 
ings have been had. And the propriety of the practice itself 
seems to be very questionable. It was doubtless an excellent 
method of benefiting the individual, and of preserving estates 
in families ; but it hardly seems calculated for the genius of 
a free nation, who claim and exercise the liberty of using 
their own property as they please. ^^ Sic tUere tuo, ut alieman 
" non laedas^^ is the only restriction our laws have given with 
regard to economical prudence. And the frequent circulation 
and transfer of lands and other property, which, cannot be 
effected without extravagance somewhere, are perhaps not a 
little conducive towards keeping our mixed constitution in it's 
due health and vigour. (9) 

This may suffice for a short view of the king's ordinary 
revenue, or the proper patrimony of the crown ; which was 
very large formerly, and capable of being increased to a mag- 
nitude truly formidable: for there are very few estates in the 
kingdom, that have not, at some period or other since the [ 307 3 
Norman conquest, been vested in the hands of the king by 
forfeiture, escheat or otherwise. But fortunately for the 
liberty of the subject, this hereditary landed revenue, by a 
series of improvident management, is sunk almost to nothing; 

'* SiAenX hodie praetoreM vei presides, riosi: et tamdiu erurU ambo in curatione, 

si talem honUnem invenerintf qui neque quamdiu vd Juriosus sanitatem, vet Hie 

temjms neque Jintm expentarum habet, bonos mores, receperit. Ff. 27.10. 6.16. 
sed b<ma sua dilacerando ei dist^wndo prth- ^ Potter Antiq. b. 1 . c. S6. 
fundit, curatorem ei dart^ eacemplo fu- ' Bro. Abr, tit. Idiot, pi, 4. 



(9) VoLlV. p.l70.n.(15). 
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and the casual profits, arising from the other branches of the 
census regalisj are likewise almost all of them ahenatecl from 
the crown. In order to supply the deficiencies of wlnclj, we 
are now obliged to Jmve recourse to new methoib of raising 
money, unknow n to our early ancestors ; which methotls con- 
stitute the king's extram^dinary revenue. For, the public 
patrimony being got into the hands of private subjectSj it is 
but reasonable that private contributions should supply the 
public service. Which, though it may perhaps fall harder 
upon some individuals, wliose ancestors have had no share in 
the general plunder, than upon others, yet, taking the nation 
throughout, it amounts to nearly the same; provided the 
gain by the extraordinary should appear to l^ no greater ilian 
the loss by the ordinary revenue. And, perhaps, if every 
gentleman in the kingdom was to be stripped of such of his 
lands as were formerly the property of the crown ; was to be 
again subject to the inconveniences of purveyance and pre- 
emption, the oppression of forest laws, and the slavery of 
feodal tenures ; and was to resign into the king*s hands all his 
royal franchises of waifs, wrecks, estrays, treasure-trove, 
mines, deodands, forfeitures, and the like ; he would find him- 
self a greater loser, than by paying his qut^a to such taxes as 
are necessary to the support of government. The thing 
therefore to be wished and aimed at in a land of liberty is by 
no means the total abolition of taxes, which w^ould draw after 
it very pernicious consecjueiices, and tlie very supposition of 
which is the height of political absurdity. For as the true 
idea of government and magistracy will be found to consist in 
this, that some few men are deputed by many others to pre- 
side over public aflairs, so that individuals may the better be 
enabled to attend their private concerns ; it is necessary that 
those individuals should be bound to contribiite a portion of 
their private gains, in order to support that government, and 
reward that magistracy, w hich protects them in the enjoyment 
[ SOS ] of their respective properties* But the things to be aimed at 
are wisdom and moderation, not only in granting, but also in 
the method of raising the necessary suppUes ; by contriving to 
do both in such a manner as may be most conducive to the 
national welfare, and at the same time roost consistent with 
oeconomy and the Uberty of the subject ; who, when properly 



I 



« 



Ch.8. OF PERSONS. am 

taxed, contributes only, as was before observed ^, some part of 
his property, in order to eiijoy the rest. 

These extraordinary grants are usually ealled by the syno* 
nymous names of aids, subsidies, and supplies; and art 
granted, we have formerly seen ', by the commons of Great 
Britain in parliament assembled : who, when they have voted 
a su{^ly to his majesty, and settled the quantum of that fiup» 
ply, usually resolve themselves into what is called a com. 
mittee of ways and means, to consider the ways and measis of 
raising the supply so voted* And in this committee every 
member (though it is looked upon as the peculiar province 
of the chancellor of the exchequer) may propose such scheme 
of taxation as he thinks will be least detrimental to the pub* 
lie. The resolutions of this committee, when approved b/ 
a vote of the house, are in general esteeoxed to be (as U 
were) final and conclusive. For, though the supply caanol 
be actually raised upoQ tjie sufagect till directed by an act (^ 
the whole parliament, yet no monied man will scruple ta 
advance to the government any quantity of ready cash, on 
the credit of a bare vote of the house of commons, though 
no law b^ yet passed to establish it. 

Th]^ taxes, which are raised upon the subject, are either 
-annual or perpetual. The usual annual taxes are those ^upcii 
land and malt. 

]. The land tax, in it's modern shap^, has superseded all 
the former methods of rating either property, or persons in 
respect of their property (10), whether by tenths or fifteenths, 
subsidies on land, hydages, scutages, or talliages : a short 
explication of which will however greatly assist us in under- 
standing our antient laws and history. 

Tenths, and fifteenths', were temporary aid3 issuing out [ 809 ] 
of personal property, and granted to the king by parliament. 
They were formerly the real tenth or fifteenth part of all the 

Tf page 281. ' 9 Init.77. 4 Imt. S4, 

' page 169. 

^ ^ I ■■ . ■ — — .'f. .• " 

(lo) See post, p.3is. 
V 2 
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moveables belonging to the subject ; when such moveables, 
or personal estates, were a very different and a much' less 
considerable thing than what they usually are at this day. 
Tenths are said to have been first granted under Henry the 
second, who took advantage of the fashionable zeal for croi- 
sades to introduce this new taxation, in order to defray the 
expence of a pious expedition' to Palestine, which he really or 
seemingly had projected against Saladine emperor of the Sa- 
racens; whence it was originally denominated the Saladine 
tenth ^. But afterwards fifteenths were more usually granted 
than tenths. Originally* the amount of these taxes was un- 
certain, being levied by assessments new made at every fresh 
grant'of the commons, a commission for which is preserved 
by Matthew Paris ^ : but it was at length reduced to a cer- 
tainty in the eighth year of Edward IIL, when, by virtue of 
the king^s commission, hew taxations were made of every 
township, • borough, and city in the kingdom, and recorded 
in the exchequer : which rate was, at the time, the fifleenth 
part of the value of every township, the whole amounting to 
about 29,000^ and therefore it still kept up the name of a 
fifteenth, when, by the alteration of the value of money and 
the increase of personal property, things came to be in a very 
different situation. So that when, of later years, the com- 
mons granted the king a fifteenth, every parish in England 
immediately knew their proportion of it ; that is, the same 
identical sum that was assessed by the same aid in the eighth 
of Edward III. ; and then raised it by a rate among them- 
selves, and returned it into the royal exchequer. 

The other antient levies were in the nature of a modem 
land-tax : for we may trace up the original of that charge as 
high as to the introduction of our military tenures^; when 
every tenant of a knight's fee was bound, if called upon, to 
attend the king in his army for forty days in every year. 
[ SIO ] But this personal attendance growing troublesome in many 
respects, the tenants found means of compounding for it, by 
first sending others in their stead, and in process of time by 
making a pecuniary satistiiction to the crown in lieu of it. 

^ HovMl. ji. />.1188. Ctfu. 1. 719. ' See Uie lecood book of ihm oom- 
Humt, 1. SS0. mentariei. 
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This pecuniary satisfaction at last came to be levied by assess- 
ments, at so much for every knight*s fee, under the name of 
scutages; which appear to have been levied for the- first time 
in the fifth year of Henry the second, on account of his expe- 
dition to Toulouse, and were then (I apprehend) mere arbi- 
trary compositions, as the king and the subject could agree* 
But this precedent being afterwards abused into a means of 
oppression, (in levying scutages on the landholders by the 
royal authority only, whenever our kings went to war, in 
order to hire mercenary troops, and pay their contingent 
expences,) it became thereupon a matter of national complaint ; 
and king John was obliged to promise in his magna carta % 
that no scutage should be imposed without the consent of the 
common council of the realm. This clause was indeed 
omitted in the charters of Henry III., where' we only find it 
stipulated, that scutages should be taken as they were used to 
be in the time of king Henry the second. Yet afterwards, by 
a variety of statutes under Edward I. and his grandson', it 
was provided, that the king shall not take any aids or tasks, 
any talliage or tax, but by the common assent of the great 
men and commons in parliament. (11) 

Of the same nature with scutages upon knights' fees were 
the assessments of hydage upon all other lands, and of talliage 
upon cities and burghs \ But they all gradually fell into 
disuse upon the introduction of subsidies, about the time of 
king Richard II. and king Henry IV. These were a tax, not 
immediately imposed upon property, but upon persons in 
respect of their reputed estates, after the nominal rate of 4^. in 
the pound for lands, and 2s. Sd, for goods ; and for those of 
aliens in a double proportion. But this assessment was also 
made according to an antient valuation ,* wherein the com- 
putation was so very moderate, and the rental of the king- 
dom was supposed to be so exceeding low, that one subsidy [ 811 ] 
of this sort did not, according to sir Edward Coke *, amount 

« cap. 12. " Madoz, hist. exch. 480. 

f 9 Hen. III. c. 37. ' 4 Inst. 33. 

K 25 Edw. I. c. 6, 6. 34 Edw. I. 
St. 4. c.l. 14 Edw. III. st,2. c.l. 

(U) SceVol.II. p.74. 
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to more than 70,000^* whereas a nioderD ktid-tax at the same 
rate produces two millions* It was antiently the rule never 
to grant more than one subsidy and two fifteenths at a time ; 
but tills rule was broken through for the first time on a very 
pressing occasion, the Spanish hivasion in 1 588 ; when the 
psrlkment gave queen Elizabeth two subsidies and four fif- 
teenths. Afterwanls, as money sunk in value, more subsidies 
were given ; and we ha%*e an instance in tiie first parliament 
of 1640, of the king's tlesiring twelve subsidies of the com- 
mons^ to be levied in three years ; which was looked upon a^ 
a startling proposal ; though lord Clarendon says \ that the 
speaker, serjeant Gknville, made it manliest to the houses 
how very inconsiderable n sum twelve subsidies amounted to^ 
by telling them he had computed what he was to pay for 
them him§clf ; and when he named the sum, he being known 
to be possessed of a great estate, it seemed not worth any 
ferther delibenition. And indeetl, upon calculation we shall 
find that the total amount of these twelve subsidies, to be 
raised in three years, is less than what is now raised in one 
year by a land-tax of two shillings in the pound. 



The grant of scut ages, talliages, or subsidies by the com- 
mons did not extend to spiritual preferments ; those being 
usually taxed at the same time by the clergy themselves in 
convocation : which grants of the clergy were confirmed in 
parliament, otherwise they wei'e illegal, and not binding : 
m the same noble writer observes of the subsidies granted by 
the convocation, which continued sitting after the dissolutton 
of the first parliament in 1640« A subsidy granted by the 
clergy was after the rale of 4i. in the pound according to 
the vnluation of their livings in die king's books : and 
amounted, as sir Edward Coke tells us', to about 20,000^. 
While this custom continue<h convocations were wont to sit 
as frequently as parliaments : but the hist subsidies, thus given 
by the clergj^ weiH? those confirmed by statute 13 Car. 11, 
cap. 10. since which ai^llier methotl of taxation has generally 
"f 312 "] prevailed, which takes in the clergy as well as the laity : in 
recompencc for which the beneficed clergy have from thai 
peiiod been nllowed to vote at the eleclion of knights of the 



* HiiU b, y. 
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shire™ ; and thenceforward also the practice of giving eccle- 
siastical subsidies hath fallen into total disuse* 

The lay subsidy was usually raised by commissioners ap-. 
pointed by the crown, or the great officers of state : and there- 
fore in the beginning of the civil wars between Charles I* and 
his parliament, the latter having no other sufficient revenue 
to support themselves and their measures, introduced the 
practice of laying weekly and monthly assessments" of a spe- 
cific sum upon the several counties of the kingdom ; to be 
levied by a pound-rate on lands and personal estates ; which 
were occasionally continued during the whole usurpation^ 
sometimes at the rate of 120,000/. a month, sometimes at 
inferior rates °. After the restoration the antient method of 
granting subsidies, instead* of such monthly assessments, wf^ 
twice, and twice only, renewed ; viz. in 1663> when four 
subsidies were granted by the temporalty, and four by the 
clergy: and in 1670, when 800,000/* was raised by way of 
subsidy (12), which was the last time of raising supplies in 
that manner. For, the monthly assessments being now esta- 
blished by custom, being raised by commissioners named by 
parliament, and producing a more certain revenue ; from 
that time forwards we hear no more of subsidies, but occa- 
sional assessments were granted as the national emergencies 
required* These periodical assessments, the subsidies which 
preceded them, and the more antient scutage, hydage, and 
talliage, were to all intents and purposes a land-tax ; and the 
assessments were sometimes expressly called so^ Yet a 
popular opinion has prevailed, that the land-tax was first 

"» Dalt. of sheriff^, 334. Gilb. hist, in 1656, is preserved in Scobeirs col- 

of exch. c. 4. lection, 400. 

" 29 Nor. 4 Mar. 1642. ■» Com. Joum. 26 Jun. 9 Dec 1678. 

** One of these bills of assessment. 



(12) This is a mistake ; for though by the 22 &23 C. 2. c. 3. agr«nt was nade 
among other sums of oue shilling in the pound, to be raised on tke landi^ 
yet the mode of collecting it was different from that of the old sabddy, and 
resembled more that of the land-tax. The principle of the.subddy was^ 
revived in the course of the last reign in the well-known taxes on income, 
and property ; which, nnder some modifications, might have been made 
the fairest and least oppfessive, as they were the most economical and pro- 
ductive, of all taxes. 
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iiirbdQced in thb urign of king Wiffiam III. f tieeaille k the 
year 1692 a new assessment or valuatioti tf estates^ was ande 
throughout the kingdom : which, though by no means a 
[ 318 ] (Nririfect one, had this eflfect, that a supply of 500,0001; was 
e^mi to lir.'iii the pound of die value of the estates given in. 
JjUm* according to tins enhanced valuation, JBrom die year 
1693 to the present, a pexiod of above fourscore years, 
the land-taK has continued- an annual charge ujpon the sub- 
ject; nbove half the time at 45*' in the pound, sometimes at 
3i., sometimes at ^i<, twice * at Is^ but without any total 
intermission. The medium has been 55* Sd. in the pound : 
being equivalent with twenty-three andent subsidies, and 
amounting annually to more dian a million and a half of 
money. The method of nusing it is by charging a particular 
sum upon each county, according to die valuation given in, 
A,D. 1692 ; and this sum is assessed and raised upon indivi- 
duals (their personal estates, as wdl as real, being liable 
diereto) by commissioners appointed m die act, being the 
principal landholders of tl^e county, and their officers. (18) 



^ n. The other annual ta& is the malt-tast; wfaidi is a sum 
off 750,000/. raised every year by parliament, ever since 1697, 
by a' doty of 6d. in the bushel on malt, and a proportionable 
sum on certain liquors, such as cider and perry, which might 
otherwise prevent the consumption of mnlt. This is under 
the management of the commissioners of the excise; and is 
indeed itself no other than an annual excise ; the nature of 
which species of taxation I shall presendy explain ; only pre- 

<) In Uie years 1 733 and 1733. 



(13) The land-tax is no longer annual; the last annual act was the 
38 G. 5. C.5., which imposed the tax for the year at the rate of 4t. in 
the pound ; and it was made perpetual at that rate, by a statute passed 
in the same year, the 38 G,3, c.60 , which has l>een modified and amended 
by several subsequent statutes. At the same time the land-tax was made 
subject to redemption by thex>wner of the land on which it was laid, or 
on default of his redeeming it, to purchase by any other perran. The 
sums paid in either case are applied to the reduction of the national debt ; 
and the price is regulated by the price of the funds nt the time, being aU 
wa}** so much stock in the 3 per cent consols, or 3 per cent reilucetl, as 
wriil yield a dividend exoeedia^ the iaod-tax redeemed or purchased by 
one tenth. 
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mislng at present, that ia the year 1760 an additional per- 
petual excise of SiL pa^ bushel was laid upon malt ; to the 
produce of which a duty of 15 per retit.^ or nearly an addi- 
tional halfpeuny per bushel, was added in 1779: and that 
in 1763 a proportionable excise was laid upon cider and 
perry» but so new-modelled in 1 766, as scarce to be wgrth 
collecting, (14) 



The perpetual taxes are. 



,t^^ 



I 



I< The customs ; or the duties, toll, tribute, or tariffj pay- 
able upon merchandize exported and imported. The consi- 
derations upon which this revenue (or the more antient part 
of it, which arose only from exports) was invested in the king, 
were said to be two'; 1- Because he gave the subject leave [ 3 
to depart the kingdom, and to carry his goods along with 
him* 2. Because the king was bound of common right to 
maintain and keep up the ports and havens, and to protect 
the merchant from pirates. Some have imagined they are 
called with us customs^ because they were the inheritance of 
the king by inunemorial usage and the common low, and not 
granted him by any statute ' : but sir Edward Coke hath 
clearly shewn S that the king's first claim to them was by 
grant of parliament 3 Edw^ I, though the record thereof is not 
now extant. And indeed this is in express words confessed by 
statute S5 Edw- Lc*7- wherein the king promises to take no 
customs from merchants without the common assent of the 
realm. ** saving to us, and our heirs, the customs on wool, 
" skins, and leather, formerly granted to us by the com- 
** inonalty aforesaid." These were Ibrmerly called the 
hereditary customs of the crown; and were due on the ex- 
portation only of liie said three commodities, and of none 
other: which were styled the staple commodities of the king- 
tlom, liecause they were obliged to be brought to tliose |)oris 
vhere the king's staple was established, in order to be there 



14 ] 



Dyer. 43, /rf. 34. 



2 InsL 58, 59. 



(14) Mak h stiH the suliject oP an annual lax, but the amount has va* 
deJ from time to time according to the exigencies of the state ia war and 
peace. 
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first mtedy. and then exported'. They were denominate^ in 
the barbarous Latin of oar antient records, cuttumd' / not 
eomueifidineSi which is the hmgoage of oar law whenever 
it means merely usages. The duties <m wool, sheep-skins, 
or woolfidls, and leather, exported, were called oishama a»- 
Hfmi'Swi 9Uigna : and were payable by every merchant, as 
well native as stranger; with this difii»*ence, that merchaot- 
strangers paid an additional toU, viz. half as much again as 
was paid by natives. The custttma paroa et naoa were an im- 
post of Si{. in the pound, due from merchant-strangers only, for 
aU oomioodities as wdl imported as exported ; whidi was usaal- 
I7 called the aliea's doty, and was first granted in 31 Edw.!."" 
Bot these antient hereditary customs, especially those on 
[ 315 ] wool and wocdfisUs, came to be of little account^ when the 
■aftion became sensible of the advantages of a home menu* 
fiMtuie, and piohibited the e^qiortatioa of wool by statute 
llEdw.IILcl. 

Tbxrb is also another very antient hereditary du^ be* 
lonjpng to the crown, called the/irm^or diiti^rfl^^of'wines; 
whidi is considerably older than the customs, being taken 
notice of in the great roll of the exchequer, 8 Ric. I. still 
extant*. Prisage was a right of taking two tons of wine 
from every ship (English or foreign) importing into Eng- 
land twenty tons or more, one before and one behind die 
mast ; which by charter of Edward I. was exchanged into 
a duty of S5. for every ton imported by merchant4tran- 
gers, and called butlerage, because paid to the king's 
butler ^ 

Other customs payable upon exports and imports were 
distinguished into subsidies, tonnage, poundage, and odier 
imposts. Subsidies were such as were imposed by parliament 
upon any of the staple commodities before mentioned, over 
and above the cusiuma antiqua ei wuigna : tonnage was a duty 
upcm all wines imported, over and above the prisage and but- 

" Dat. 9. or, M we luiTe adoptad it in English, 

' This appclktion Mems to be de- eoti. 

liffd ftom Um French word eo%utum, or "^ 4 Tnst. 99. 

enHmm wMch tignlfiet toll or trilmtt^ * BImIoi. hiet. neb. 586. 539. 

and •WOT it's own ctymolosj to tlie ^ Dur. S. S Bulttr.954. Stat^ofEttr. 

wofdcouft, which sffniflee price, chwge, 16Edw.II. Com. Jounu 97Apr.l6S<K 
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lerage aforesaid : poundage was a duty imposed ad valorem^ 
at the rate of \2d. in the pound, on all other merchandize 
whatsoever ; and the other imposts were such as were occar 
sionally laid on by parliament, as circumstances and time9 
required *• These distinctions are now in a manner forgQtten, 
except by the officers immediately concerned in this depart- 
ment; their produce being in effect all blended togeth^, 
under the one denomination of the customs. 

By these we understand, at present, a duty or subsidy pud 
by the merchant, at the quay, upon all imported as well as 
exported commodities, by authority of parliament ; unless 
where, for particular national reasons, cerfoin rewards, boun- 
ties, or drawbacks, are allowed for particular exports or isoH 
ports. Those of tonnage and poundage, in particular^ were at 
first granted, as the old statutes (and particularly 1 Eliz. c« 20.) 
express it, for the defence of the realm, and the keeping and 
safeguard of the seas, and for the intercourse of merchandize 
safely to come into and pass out of the same. They were at [ 316 ^ 
first usually granted only for a stated term of years, as for two 
years in 5 Ric. II.* ; but in Henry the sixth's time, they were 
granted him for life by a statute in the thirty-first year of his 
reign : and again to Edward IV., for the term of his life also : 
since which time they were regularly granted to all his suc- 
cessors for life, sometimes at the first, sometimes at other sub- 
sequent parliaments, till the reign of Charles the first ; when, 
as the noble historian expresses it ^, his ministers were not suf- 
ficiently solicitous for a renewal of his legal grant. And yet 
these imposts were imprudently and unconstitutionally levied 
and taken, without consent of parliament, for fifteen years 
together ; which was one of the causes of tliose unhappy dis- 
contents, justifiable at first in too many instances, but which 
degenerated at last into causeless rebellion and murder. For, 
as in every other, so in this particular case, the king (previous 
to the commencement of hostilities) gave the nation ample 
satisfaction for the errors of his former conduct, by passing 
an act S whereby he renounced all power in the crown of levy- 
ing the duty of tonnage and poundage, without the express 
consent of parliament ; and also all power of imposition upon 

* D»v.ll, 12. •» Hist. RebeU. b. 3. 

■ Ibid, « 16 Cw. I. c.S. 
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whaterer. Upon die rertoratinp dus dotjr 
B gnutfed to kmg Obaiies die second hr life, and so it was 
his two immediate snooessors ; bat now bj dnee seveial 
9 Ann. c. 6. 1 Geo. I. c 12. and 3 Geo.1. c.7. it is 
■Mdr prtpHnal, andmor^agedfcrthedcbtof thepnMic Hie 
twtn i ni tfans imposed bjr parliament are chiefly contained in 
two books of rates, set forth by parliamentaiy authority '; one 
^ned by sir Harbottle Grimston, speaker of the boose of com- 
Bons in Chailes die second's time; and the other, an additional 
fmtf ugneA hjur Spencer Compton, spetker in the rdgn of 
Geoigediefint; to whidi also sobseqnent additions have been 
Aliens pay a higcr proportion than natural sub- 
wliidi is what is now generally understood by the 
afien^s doty ; to be exempted from which is one principal 
camt of the fi e nu e ni applications to pariiamqUs far acts of 
(15) 




r 317 ]| TnaKcastomsare then, wesee^ a taximmediatdypaidby 

wUboo^ nhhnatdy by the consomer. And ytx 

t nre jhe dirti e s felt least by the pe o pl e ; and, if pmdendy 

^the people hardly consider that they pay them at alL 

For the merchant is easy, being sensible he does not pay them 

fer himself: and the ciMisunier, who really pays them, cdd- 

feunds them with the price of the commodity : in the saim 

manner, as Tacitus observes, that the emperor Xero gained tbe 

reputation of abolishing the tax of the sale of slaves, ibonirl] 

he only transferred it from the buyer to the seller; so that xi 

was^ as he expresses it *^ remissum magis specie, quam n' .• qyia 

** twm vtmditor pendm jubrrrtur. in partem pretii rmptan'lms 

*^ 4fcrrr»ebmt*.^ But this inconvenience attends it on the 

other hand^ that these imposts, if too heavy, are a check and 

« Sttt. l:2 0r.II.c.4. llGco.l.c.T. < Am. £.13. i^ SI. 



(1^ All adcfitiooal duties upon the coodb of alient bmiod thoee pavAhSe 
by nacnnl boranbiecfs wefr taken oCbi-tbe S4G.3. a.3. cl^ viristbe 
I of the dntiei of packace and tcsr^ge, or tkemmfr^ or mt} iuon 
by diarter to the dtj of Loodoa. Thoc are trttac in mmtux: ; 
^ kiad of toll exacted forBcriv by the mavon and iliujfc jc .hsin 
Mffdiam unn^tn tor the fiberty of tkewtimg or '■*r*'*t ^^^'^ «>Ai» 
to mk. It wai proUbiled by the isH.?. c.8. under a pcufty c«^ iOC^ 
' 'i a iisti iBliua la Cmiv of ikc dtv of Loodoo. 
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cramp upon trade j and especially when the value of the com- 
modity bears little or no proportion to the quantity of the duty 
imposed. This in consequence gives rise also to smuggling, 
which then becomes a very lucrative employmeiU ; audit's 
natural and most rea.sonable punishment^ viz, confiscation of 
the commodity, is in such cases quite ineffectual ; the intrinsic 
value of the goods^ which is all that the smuggler has paid, 
and therefore all that he can losej being very inconsiderable 
when compared with his prospect of advantage in evading the 
duty. Recourse must therefore be had to extraordinary 
punishments to prevent it; perhaps even to capital ones: 
which destroys all proportion of punishment^, and puts 
murderers upon an equal footing with such as are really 
guilty of no natural, but merely a positive, oifeuce. 

There is also another ill consequence attending high im* 
posts on merchant! izcj not frequently considtired, but indis- 
putably certain j that the earher any tax is laid on a commo- 
dity, the heavier it falls upon the consumer in the end : for 
every trader through whose hands it passes must have a pro- 
fit, not only upon the raw materials and his own labour and 
time in preparing it, but also upon the very tax itself, which 
he advances to the government; otherwise he loses the use 
and interest of the money which he so advances* To in- 
stance in the article of Ibreign paper* The merchant |Mys [ S18 ] 
a duty upon importation, which he does not receive again til! 
he sells the commodiivs perhaps at the end of three months* 
He is therefore equally entided to a profit upon that duty 
which he pays at the custom-house, as to a profit upon the 
original price which he pays to the manufacturer abroad ; and 
considers it accordingly in the price he demands of the sta- 
tioner. When tlie stationer sells it again, he recjuires a profit 
of the printer or bookseller upon Uie whole sum advanced by 
him to the merchant ; and tlie bookseller does not forget to 
charge the full proportion to the student or ultimate con- 
sumer; who therefore does not only pay the original duty, 
but the profits of these three intermediate traders, who have 
successively advanced It for him. This might be carried 
much farther in any mechanical, or more complicated, 
branch of trade, 

' Mcmtfltq. Sp L« b.rs. c. S. 
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II, Directly opposite in it's nature to this is the excise 
duty; which is an inland imposition, paid sometimes upon 
the consumption of the commodity, or fi'e<:i«ently upon the 
retail sale, which is the Inst stage betbre the consumption. 
This is doubtless, impartially speaking, the most oeconomical 
way of taxing the subject : the charges of levying, collecting, 
and managing the excise duties being considerably less in pro- 
portion than in other branches of the revenue. It also renilers 
the commodity cheaper to the consumer, than charging ll 
with customs to the same amount would tlo; for the reason 
just now given, because generally paid in a much later stage 
of it But, at the same time, the rigour and urbifrar}'^ pro* 
oeedings of excise laws seem hardly compatible with the 
temper of a free nation. For the frauds that might be com- 
mitteil in this brancli of the revenue, unless a strict watch is 
kept, make it necessary* wherever it is established, to give the 
officers a power of entering and searching the houses of such 
as deal in exciseable commodities, at any hour of the day, and 
in many cases, of the night likewise. And the proceetlings 
in case of transgressions are so summary and sudden, that a 
man may be convicted in two days' time in the penalty of 
many thousand pounds by two commissioners or justices of 
819 ] the peace; to the total exclusion oi"^ the trial byjurj^ and dis- 
regard of the common law. For which reason, though lord 
Clarendon tells us^ that to his knowledge the earl of Bedford 
(who was made lord treasurer by king Charles tlie first, to 
oblige his parliament) intended to have set up the excise tn 
England, yet it never made a part in that unfortunate prince's 
revenue; being firiit introdi4ced on the model of the Dutch 
prototype, by the parliament itself after it^s rupture with the 
crown* Yet such was the opinion of it's general unpopu- 
larity, that when in 1 642 " aspersions were cast by malignant 
*« persons upon the house of commons, that they intended 
** to introduce excises, the house for it*s vindication therein 
** did declare, that these rumours were fldse and scandalous | 
** and that their authors should l>e apprehended and brought 
" to condign punishment*'/' However it's originfll ' esmblisb* 

« Hiit,i»*9. (LaaLlBS9. fol} infomift ui, tlui It 

b Coon Joum. S Oct.] €49. Wi» fiwi moved for, *ifi M«r.J645p faj 

' The tnmilator and con^hiuvtar Mr, Pry nn p. And U ^ppetri froin the 

of PetaiTliii** <:hro(W»Iogic*l hiilocy jomnnlt of Itw commoni, ibM on thil 
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ment ^as in 1643, and it's progress was gradual ; b^ing at 
first laid upon those persons and coiBinodities wliere it was 
supposed tlie Itardship w^ould be least perceivable^ viz, the 
makers and vendors of beerj ale, cider, and perry *^; and the 
royalists at Oxford soon followed the exantple of their 
brethren at Wesminster by imposing a similar duty ; both 
sides protesting that it should be continued no longer than to 
the end of the war, and then be utterly aboHshed^ But the 
parliament at Westminster soon after imposed it on flesh, 
wine^ tobaccoj sugar, and such a multitude of other commo- 
dities, that it might fairly be denominated general : in pur- 
suance of the plan laid down by Mr< Pymme (who seems to 
have been the father of the excise) in his letter to sir John 
Hotham '", signifying, " that they had proceede<l in the excise Q 320 J 
** to many particulars, and intended to go on farther ; but 
" that it would be necessary to use the people to it by little 
** and little.*' And afterwards, when the nation had been 
accustomed to it for a series of years, the succeeding cham- 
pions of liberty boldly and openly declared ** the impost of 
" excise to be the niost easy and indifferent levy that could be 
** laid upon the people " :'* and accordingly continued it dup* 
ing the whole usurpation. Upon king Charles's return, it 
having then been long established, and it's produce well 
known, some part of it was given to the crown in 12CarJL 
by way of purchase (as was before observed) for the feodal 
tenures and other oppressive parts of the hereilitary revenue. 
But, from it*s first original to the present time, it's very name 
has been odious to the people of England. It has neverthe- 
less been imposed on abundance of other commodities in the 
reigns of king William IIL and every succeeding prince, to 
suppoit the enormous expences occasioned by our wars on 



day the liouw resolved ib^clf hilo a 
committL^ to consider uf raising miv> 
n4iy, iti cpiii^e<^u«nce of which %he ck. 
cise WB5 iiftefwardt roted. But Mr* 
PrynfH; was not a membL-r of parlia- 
ment UU 7 Nov. 1648; sad publkhcd 
ill 1654 ** A. protefttation against the 
" ille^l, di^tesiahlej and ofl con- 
(* demncd tax and tfKtojrtlon of eiirke 
" in general/' It is probably there* 



fore A Toistakc of the printer for Mr. 
Pymme, who was utienck'd for chan- 
cellor of the evchet^uer under the eui 
of Bedford. Lord Clir. b.T. 

^ Com. Journ. 17 May 1643, 

I Lord Clar, b.7. 

^ 30 Mmy 1643. Dugdftle of th« 
trouble*^ ISO* 

- Ord, 14 AMg.ie49» e.^. ScobeU* 
72. Stat. 16J6. t,l9. $cob«U.45S. 
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any merchandizes whatever, 
was granted to king Charles ' 
to his two immediate surct...-., 
statutes, 9 Ann, c, G. 1 Geo, I, 
made perpetual, and mortga^j 
customs thus imposed by j-. 
two books of rates, set forth 
signed by sir Har bottle Griii)- 
raons in Charles the secomlV 
one, signed by sir Spencer t 
George the first; to whk' 
tnade. Aliens pay a ' 
jects, which is what i^ 
alien's duty ; to be ext i 
cause of the frequent Bp] 
naturalization, (15} 



E ^3 7 3 These customs are thtv' 
the merchant, although ui 
these ai^ the duties felt hm\ 
managed, the people hardJy i 
For the merchant is easy, be! 
for himself; and the consuru 
founds them with the price o3 
manner, as Tacitus observes, tha: 
reputation of abolishing the tax • 
he only transferred it fmm thtr I' 
was, as he expresses it ** renmmti 

mm venditor jK'ndert; ^ 
*^ accrescebai^" But I 
<Jther hand, that these in 
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IV. Anothee very considerable branch of tlie revenue is 
levied with greater cheerfulness, as, instcEd of being a bur- 
den, it is a manifest advantage to the public, I mean the 
post-K>ffice, or duty for the carriage of letters. As we have 
ti'aced the original of the excise to the parliament of 1643, so 
it is but justice to observe, that this u.seful invention owe^ it*is 
first legislative establishment to the same assembly. It is true, 
there existed postmasters in much earlier times : but I appre- 
hend their business was confined to the furnishing of post- 
horses to persons who were desirous to travel expeditiously, 
and to the dispatching of extraordinary paccjuets upon special 
occasions. King James I. originally erected a posl-oflSce 
under tlie coittrol of one Matthew de Quester or de TEqueHter, 
for the conveyance of letters to and from foreign paits j which 
office was afterwards claimed by lord Stanhope °, but was 
confirmed and continued to William Frizeil and Thomas 
Witherings by king Charles L, A.D. 1632j for tlie better 
accommodation of the English merchants ^ In 1635 the 
same prince erected a letter*o£Sce for England and Scotland, 
under the direction of the same Thomas Witherings, and 
settled ceitain rates of postage** : but this extended only to a 
lew of the prmcipal roads, tlie times of carriage were uncer- 
tain, and tlie jxistmiisters on each road were required to 
furnish the mail with horseji at the rate of 2\d* a, mile, [ 322 ] 
Witherings was superseded, for abuses in tlie execution of 
both his offices, in 1640; and tliey were sejquestered into the 
hands of Philip Burhimachy, to be exercised under the care 
and oversight of the king's principal secretary of state \ On 
the breaking out of the civil war, great coufiisions and inter- 
ruptions were necessarily occasioned in the conduct of the 
letter-office, Aiid about that tinne the outline of the present 
more extended and regular plan seems to have been conceived 
by Mr. Edniond Prldeaux, who was appointeil attorney- 
general to the commonwealth after the murder of kmg Charles, 
He was chairman of a committee In 1642 for considering what 
rates should be set upon hi land letters* ; and afterwards ap- 
pointed post-master by an ortlinance of both liouses*, iu the 
estecution of which office lie first established a weekly convey- 

f 1 9 Rjm. Focd. SBS, ' Coin* Jqum. 2B M^lt, I64S< 

** IbiiLBSO. SQUjmAm^ • /Jirf, 7 Scpt.1644. 
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ande of letters into qU parts of the nation" ; tliereby saving to 
the public the charge of maintaining post-masters to the! 
amount of 7000L pet' ammm. And, his own emoluments 
being probably very considerable, the common council of 
London endeavoured to erect another post-office in opposition 
to his; till checked by a resolution of the house of commons*, 
dedaring that the office of post-master is, and ouglit to be, in 
the sole power and disposal of the parliament. This office 
was afterwards farmed by one Manley in 1654*, But, in 
1657, a regular post-office was ereded by the authority of 
the Protector and his parliament, upon nearly the same 
model as has been ever since adopted, and with the same 
rates of postage as continued till the reign of queen Anne 5^- 
After the restoration, a similar office, with some improvements, 
was established by statute 12 Car. H. c. 35, but the rates of 
letters were alteredj and some farther i-eguktlons addetl by the 
statutes S Ann. c. 10. 6 Geo. L c. 21. 26 Geo, II. c, 1 3. 5 Geo, 1 11. 
c,25,&7Geo.IILc. 50. ; and penalties were enacted, in order 
to confine the carriage of letters to the public office only, ex-^ 
cept in some few cases i a provision which is absolutely 
[ S23 ] necessary ; for nothing but ao exclusive right can support an 
office of this sort i many rival independent offices would only 
serve to rtiin one anotlier. The privilege of letters coming 
free of postage, to and from members of parliament, was 
claimed by the house of commons in 1660, when the first 
legal settlement of the present post-office was made ■ ; but 
afterwards dropped*, upon a private assurance from the crown 
that this privilege should be allowed the members'*. And 
accordingly a warrant was constantly issued from the post- 
master-general "", directing the allowance thereof to the extent 
of two ounces in weight ; till at lengtli it was expressly con- 
firmed by statute 4 Geo.IIL c.24, j which adds many new 
regulations, rendered necessary by the great abuses crept 
into the practice of franking: whereby the annual amount of 
franked letters had gradually increased, from 23,600/, in the 
vear 1715, to 170,700/, in the year 1763^. TTiere cannot be 
devised a more eligible method than this, of raising money 




« SooimU. saa, 

r Com* Joum. S Juii« 1657. Sco* 
btU. 511* 



* Q-om- J<Hirn. 17 D«c.]660t 

* Ihk'L 22 l>cc, issa 
^ lUd, 16 Apr.i73S* 
^ Ihid. S€ Feb. 17^4. 
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upon file subject j for therein both the gaveniinent and the 
people find a mutual benefit. The government acquires a 
large revenue, and the people do their business with greater 
ease, expedition, and cheapness, than tliey would be able to 

do if no such tax (and of course no such office) existed* (18) 

V. A FIFTH branch of the perpetual revenue consists in 
tlie stamp-duties, which are a tax imposed upon all parch* 
ment and paper, whereon any legal proceedings^ or private 
instruments of atmost any nature whatsoever, ai"e written ; and 
also upon licences for retailing wines, letting horses to hire, 
and for certain other purposes ; and upon ail almanacks, 
newspapers, advertisements, cards, dice, and pamptdets con- 
taining less than six sheets of paper. These imposts are very 
various, according to the natui-e of the thing stamped, rising 
regularly from a penny to ten pounds. This is also a tax, 
which, though in some instances it may be heavily felt, by 
greatly increasing the expence of all mercantile m well as 
legal proceedings, }'et (if moderately imposed) is of service to 
the public in general, by authenticating instruments, and ren- 
dering it much more difficult than formerly to forge deeds of 
any standing ; since, as the officers of this branch of the 
revenue vary their stamps fi-equenlly, by marks perceptible to 
none but themselves, a man that would forge a deed of king 
William's time rauaE know and be able to counterfeit the 
stamp of that date also. In France, and some otlier countries, 
the duty is laid on the contract itself^ not on the instrument 
in which it is contained ; (as, with us too, besides the stamps 
QD the indentures, a tax is laid by statute 8 Ann. c. 9« of ed. 
in the pound upon every apprentice-fee, if it b© 50/. or under j 
and Is. in the pound, if it be a greater sum but tliis tends 
to draw the subject into a thousand nice disquisitions and dis- 
putes concerning the nature of his contract, and whether 
taxable or not ; in which the farmers of the revenue are sure 
to have the advantage ^ Our general method answers the 
purposes of the state as well, and consults the ease of the sub- 
ject much better. The first institution of the stamp-duties 
was by statute 5 & & W. &l M, c. 2K and they have &iace, in 

= Sp. of L. h. liii. c. 9, 

(18) The net revenue derived from this admirable establiiHrnent in th^ 
yeai «ndinf 5th April i82S, amounted to i,475,P0O/: 
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many bistanees, been increased to ten timeE tlieir otigiiial 

amount. (19) 

VI, A SIXTH branch is the duty upon houses and windows. 
As early as the Conquest^ mention is made in domesday book of 
fumage or hi age, vulgarly called smoke farthings ; nhich were 
paid by custom U) the kiug for every chimney in tlie house. 
And we read that Edward the black prince, (soon aiter his 
successes in France,) in iinitatjon of the English custom, 
imposed a tax of a florin upon every hearth in his French 
dominions ^ But the firs, parliamentary e^stablish men t of it 
in England was by statutes 13 & 14 Car. IL c, 10. whereby an 
hereditary revenue of ^2s* f*)r every hearth, in all houses pay- 
ing to church and poor* was granted to tlie king for ever. 
And, by subsequent statutes ibr the more regular assessment 
erf this taxj the constable and two other subslimtial inhabi- 
tants of the parish, to be tippoLute<.l yearly, (or the surveyor, 
[ S25 ] appointed by the crown, together with such constable or 
other public officer,} were, once in every year, empowered to 
view the inside of every hcmse in the parii^h. But, upon the 
Revolution, by statute I W, & M, st J. c. 10- heardi- money 
was declared to be " not o.ily a great oppression to the poorer 
" aort, but a badge of slavery ufion the w hole people, expos- 
** ing every man's house to be entered into, mid searched at 
•* pleasure, by persons unknown to him ; and therefore to 
** erect a lasting monume:it of their majesties* goodness in 
** every house in the kingdom, the duty of !iearth*money was 
" taken away and abolished..** This monument of gootUiesa 
remahis among us to tliif. day ; but the prospect of it was 
somewhat darkened, when in sbc years aiterwaixb by statute 
7 W, III. c, 18. a tax was hid upon all houses (except cottages) 
» Mod Un, Hkt* xiiii. 4i&Z, Spttin* Glotk tit, Fvtigt, 

(19) The stamp duties pajab^e on prdceedingt la the scfcnil eoum oT 
law and equity, as well as in th s admifiiUj ftnd ecclesiastical ceurti, were 
done away with by 5 G.4. c.41. The iii*t protfuce of the ttaitip duties in 
the year ending April Stb, 1825, wns <S,soS,tl9/. I fear our spicm of stamp 
datie* even now if not jmtly catitted to tfae pmbe bestowed on it in the 
text i and yet it h very much improved ^nce the autbor*» d«oth. As a 
■ingle infttanceof the praeticttl diflienUjes ancndinjj it, 1 would me (he 
commoTi case of an instniment which h cither a lease or an af rccmeni for 
a leflie ; it i» oAen by no means easy even for a lawyer to Stiy which» and 
many vexatious and eitpensive aonsuiti have been occasioned by iminten* 
tional iQistake* in determining on the proper stamp to be affixcdl 
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of '2&, now advanced to Ss* per anfiUm^ and a tax also upon all 
windows, if they exceeded nine, in sucli house. Which rates 
have been from time to time* varied, being now extended 
to oil windows exceeding six ; and jKiwer is given tosnrveyors, 
appointed by the crown, to inspect the outside of houses, and 
also to pass through any house two days in the year, into any 
court or yard, to inspect the wiudows tliere- A new duty 
from nd, to Is. in the pound was also imposed by statutes 
18 Geo. IIL c. 26* and 19 Geo, 11 L c. Bd* on every dwelling-- 
house inhabited, together with the offices and gardens there- 
with occupied ; which duty, as w^H as the former, is unde^ 
the direction of the commissioners of the land-tax. {20) 

VI L The seventh branch of the extraordinary perpetual 
revenue, is a duty of 2 is. per antmi for every male servant 
retained or employed in the several capacities specifically 
mentioned in the act of parliament, and which almost amount 
to an universality? except such as are employed in hus- 
bandry, trade, or manufoctures. This was imposed by sta- 
tute 17 Geo, IIL c, 39.J amended by 19 Geo. III. c, 59., and 
is under the management of the commissioners of the land 
and window tax* (21) 

Vni. An eighth branch is the duty arising from licences 
to hackney coaches aiid chairs in London, and the parts adja- 
cent* In 16S4<5 two hundred hackney coaches were allowed 
within London, Westminster, and six miles round, under the 
direction of the court of aldermen \ By statute 13 & 14^ 
Car* Ih Cp 2. four hundred were licensed ; and the money 
arising thereby was apphed to repairing the streets \ Tliii 
number was increased to seven Imndred by statute 5 W, & 
M. C.92., and the duties vested in the crown : and by tlie 
statute 9 Ann. c, 2S. and other subsequent statutes for their 

t atat. ?OGeo,Tt. cl3. SIG^mi.II. >* ScobeJl 313, 
C.22. 2 Geo. IIL c.8. 6 Geo* IIL c.SB, * Com. Journ. 1* FebaGSK 



(SO) By scvefHl subsequent statutes thcw dudca have been aU^edj in- 

crea&edj and as to one of thcin, the wii^dow tax, latterly decreftsed It 
seetas twt impr^^babie thai thb last tax, under a continuation ofprospcr^m 
cireurastaacei, may be entirely abolish cd. 

(21) This duty had liccn gradually mci'cased by aevcral statutes cajninf 
tJnwu to the 52 G^.; by the 4 G. 4, cJK .t was retluced one-tial£ 
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government ji there are now a thousand licensed coaches 
and four hundred chairs; This revenue is goveixied by com- 
missioners of it's own, and i^j in Iruthj a benefit to the sub- 
ject; as the expence of it is felt by no individuaU and it's * 
[ 326 ] necessary regulations have established a competent juriscliction,'^ 
whereby a very refractory race of men may be kept m some^ 
tolerable order. (22) 

IX. The ninth and last branch of the king's extraordinary 
perpetual revenue is the duty upon offices and pensions ; con- 
siating in an annual payment of Is^ m the pound (over and 
above all other duties ^) out of all salaries, fees, and perqui- 
sites, of offices and pensions payable by the crown, exceeding 
the value of 100^. per annum. This highly popular taxation 
was imposed by statute 31 Geo, 11. c. 22. and is under the 
direction of the commissioners of the land-tax, (23) 

TwE clear net produce of these several branches of the 
revenue, after all charges of collecting and management paid, 
amounts at present annually to about seven millions and 
three quarters sterHng; besides more than two millions and a 
quarter raised by the laud and malt tax* (2*) How these 



J 10 Ann. CAB. |15i. 12 G*o,L c.IS. 
7 GiJo,TlI. C.44. 10 Geo. IIL c. 44. 
1 1 G^ III, c. S4. m Ig Geo. III. 
c»49. 

^ Freirlou9 to this, * deduction of 
ed. in the pound wm charg^ on aU 
pcjuioDB and aEinuitie^, and aU «aUi- 



CTOwii; in ordtr tO pay the interett 
&t the mte of three /vr cent^ on one 
miUion, whicb wfts ndicd for di** 
cUurgin^ the tli^itA of tlie civil list by 
statutes 7 Geo, L st. 1. c. 27* 1 1 Geo L 
C.17. awd 1*2 Geo* I* c* 2. IliU tn»U 
lion, tKing ch«rg«d on this partJctilKr ' 



riee, fce» «nd wage* of all offices of fund, i* not considered ni jiny part ot 
profit grmnted bj or deriwd Ihttn the the liitioitAl debc 

C2«) See Bum's Justice, title, Hackney Conches. 

(35) .Salaries*, ofEci^, and pensions are now subject to three duties, those 
of l*.j erf.j and iJtj in the pounds the net produce of which, together with 
a duty of 4#. in the pound on personal estates, in the _>e4ir ending 5th 
April 1825, wa» between 6o,00o/* and 70,000/, To theiie heads of the re^ ] 
vettue must be added the duties on horses, dogs, carriages, and armorial 
beftringi, which, with some of the precedbg, form what are called the 
Utemed taxes« It had for many year« been usuat to rmise a Bmall part of 
the annual supply by nicanj of a lottery, a melho^t which it is to be ho[ied 
hns now been abandoned for ever. tSeeVoK4. p,16S. n.lK) In confirw- 
ation of what is there obst^rved ns to the little value of the lottery a^ a ^ 
•onrce of rerenue, it may be staled that the net produce of it in the jeitf 
ending April 5th, J 824, was only 24,&0£)/. 5/, orf. 

(n) The total net revenue of the country from ill the enumerMed 
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immense sums are appropriated^ Is next to be considered. 
And this iBy first and principally, to the payment of the in- 
terest of the national debt. 

In order to take a clear and comprehensive view of the na^ 
ture of this imtiona! debt, it must first be premised, that after 
the Revolution, when our new connections with Europe intro- 
duced a new system of foreign politics, the expenses of the 
nation, not only in settling the new establishment, but in 
maintaining long wars, as principals, on the continent for the 
security of the Dutch barrier, reducing the French monar* 
chy, settling the Spanish succession, supporting the bouse of 
Austria, maintaining the liberties of the Germanic body, and 
other purposes, increased to an unusual degree: insomuch 
that it was not thought advisable to raise all the expenses of 
any one year by taxes to be levied within that year, lest the 
unaccustomed weight of them should create murmurs among 
the people* It was therefore the policy of the times to anti- 
cipate the revenues of tlieir posterity, by borrowing immense 
sums for the current service of the state, and to lay no more 
taxes upon the subject than would suffice to pay the annual 
interest of tiie sums so borrowed : by this means converting 
the principal debt into a new species of property, transferable [ 527 ] 
from one man to another, at any time and in any quantity; 
a system which seems to have had it*s original in the state of 
Florence, A. D. 1344'; which government then owed about 
60t000/, sterling; and being unable to pay it, formed the 
principal into an aggregate sum, called metaphorically a 
mountf or bankf the shares whereof were transferable like our 
stocks, with interest at 5 per cenL the prices varying accord- 
ing to tlie exigencies of the state'. This policy of the Eng- 
lish parliament laid the foundation of what is called the 
national debt : for a few long annuities created in the rei^ of 
Charles IL will hardly deserve that name. And the example 

* ^&temporejproxp€^pr0C9mmodo, Areiin- See Mod, Un* HbL »Mvi* 



iOurce» m the year ending 5th April 1835, ammioted to 49,122,152/, Tlie 
refluctjon of many taxes makes ihc mm mach smallef than in preced- 
ing years ; at the same ttme that die pmductivenefci of the existing 
taxes is in many instances very much increased* 
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then set has been so closely followed during the long wars in 
the reign of queen Anne, and since) that the capital of the 
national debt (funded and unfunded) amounted at the close of 
the session in June 1777, to about an huudred and thirty-six 
niiUians: to pay the interest of which, together with certaij) 
annuities for lives and years, and the charges of management^ 
amounting annually lo upwards of four millions and thiiee 
quarters, the extraordinttry revenue just now enumerated (ex- 
cepting only the land-tax and aiinaal malt-tax) are in the first 
place mortgagetlj and made perpetual by parliament Per- 
petuali I say ; but still redeemfible by the same authority that 
imposed themj whiclu if it at any time can pay off the capital, 
will abolish those taxes wbicli ure raiseil to discharge the 
interest* 



By this means the quantity of property in the kingdom is 
greatly increased in idea, coirpared with former tinu^ : yet 
if we coolly consider it, not a: all increased in reality. We 
may boost of large fortunes, and quantities of money in the 
fbbda. But where does this money exist? It exists only in 
name, in paper, in public faith, in parliamtnitary security : 
and that is undoubtedly sutHcient for the creditors of the pul>* 
lie to rely on. But then nvhai is ilte pledge which the public 
faith has pawned lor the security of tliese debts ? The land, 
the trade, and the personal industry of the Siubject ; from 
which the money must arise dmt supplies die several taxes. 
In these, therefore, and these only, the property of the public 
[ 328 ] creditors does really and intrinsically exist: and of course the 
land, the trade, and the personal industry of iudividuais, are 
dimintsh^l in their true value just so much as they aj^ pledged 
to answer. If A/s income amounts to lOOi, per anrmm j and 
he is so far indebted to B., that he pays him 50L per anfmm 
for his interest ; one half of the value of A/s property is 
transferred to B. the creditor* The creditor's property exists 
in the demand which he has upon the debtor, and no where 
else J and the debtor is only a trustee to his creditor for one 
lialf of the value of his inco^lL^ In short, the pro|>erty of a 
* creditor of the public consists in a certain portion of the na- 
tional taxes : by how nuidi therefore he is tlie richer, by su 
much tlie natiaui which pays thewe taxe«, i^the floorer* 




Ch.8, OF PERSONS, 328 

The only nclTantage thnt can result to a nation from pub* 
lie debts, h the increase of circulation by multiplying the cash 
of tiie kingdom^ nncl creating a new species of currency, 
assignable at any time and in any quantity j always therefore 
ready to be employed in any beneficial undertaking, by 
means of this it*s transferftble quality : and yet producing 
some profit even when it lies idle and unemployedi A certain 
proportion of debt seems therefore to be highly useful to a 
trading people : but what that proportion iSj it is not for me 
to determine. Thus much is indisputably certain, that the 
present magnitude of our national incumbrances very far ex- 
ceeds all calculations of commercial benefit, and is productive 
of the greatest inconveniences. For, first, the enormous taxes, 
that are raised upon the necessaries of life for the payment of 
the interest of this debt, are a hurt both to trade and manu- 
factures, by raising the price as well of the artificer's subsist- 
ence as of tlie raw material, and, of course, in a much greater 
proportion, tlie price of the commodity itself. Nay, the very 
increase of paper circulation it'self, when extended beyond 
what is requisite for commerce or foreign exchange, has a 
natural tendency to increase the price of provisions as well a$ 
of all other merchandize. For, as it*s effect is to multiply 
the cash of tlie kingdom, and thli to such an extent that much 
must remain unemployed, that cash {which is the universal 
measure of the respective values of all other commodities) [ 329 ] 
must necessarily sink in it*s own value™, and every thing grow 
comparatively dearer. Secondly, if part of this debt be 
owing to foreigners, eiUier they draw out of the kingdom 
annually a considerable quantity of specie for the interest; or 
elae it is made an argument to grant them unreasonable pri- 
vihgesy in order to induce them to reside here* Thirdly, if 
the whole be owing to subjects only, it is then charging the 
active and industrious subject, who pays hh share of the taxes, 
to maintain die indolent and idle creditor who receives them.- 
Lastly, and principally, it weakens the internal strength of a 
state, by anticipating those resources which should be reserved 
to defend it in case of necessity- The interest we now pay 
for our debts would be nearly sufficient to maintain any war# 
that any national motives could rcciuire. And If our ancestors 
in king William's time had annually paid, so long as theif 





would in til 
no greater bindeos tbaii tb^ hsre bequestlsed to j 
upon tliesr poa teritj in time of peac^ ami 
ea$ed the mstant the exigence mm orer. 

The respective produces of the sereral taxes befcie men- 
tioned were origindlf separate and distinct ftinik ; being se- 
cutilies for the sums nlTanced od each sererml tax, and (or 
tfaetn only. But at hst k became necessaiy, in order to aToid 
coafnsioti, as thej multiplied jeaHj, lo reduce the namber 
of these s^>arate funds, by uniting and blending them toge- 
ther; fitperadding the fiuth of parliament for the genermlse^ 
earitj of the whole* So that there are now only three capi- 
tal funds of any aeeouni, the aggregate fund, and the gen^^ 
fuod^ so called from mich union and addition ; and the Sauik 
Sea fond, being the produce of the taxes approprimted to pay 
the intere^ of such part of the national debt as was advanced 
by that company and its annuitants. Whereby the leparate 
funds, which were thus united, are become mutual securities 
for each other ; and the whole produce of them, thus aggre- 
gated, liable ta pay such interest or annuities as were for- 
[ 330 } mcrly charged upon each distinct fund; the faith of the 
legislature being moreover engaged to supply any casual 
deficiences. (25) 

The customs, CKcises, and other taxes, which arc to support 
these funds, dejKMiding on contingencies, upon exports, im- 
ports, and consumptions, must necessarily be of a very uncer- 
tain amount : but though some of them hare proved unpro- 
ductive, and others dcHcient, the sum total hath always been 
considerably more than was sufficient to answer tlie charge 
upon tlicm» The surjiluses, tlierefore, of the three great na- 
tiofial funds» tlie aggregate, general, and South Sea funds, over 
and above the interest and annuities charged upon them, are 
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(flS) Tt)e*e thrtw funds were united together in the consolidated fund 
by the a? C..7. CJ3.; jind by the snG.^. c*98, the cort«olidiited funds re- 
fpeclivdy of Grent nfituin mid Irrlitnd were muted into one, and chnrgcii 
bldlicriiiitiitirdy with the whole of ihr intercHit of the coniolidated tintianftl 





Ch. 6. 



OF PERSONS.. 



330 



directetl by statute 3 Geo, I, c. 7. to be carried together, and 
to attend the disposttbn of parlkment ; and are usually de- 
nominated the ^Mvfflg fund, because originally destined to sink 
and lower the national debt. To this have been since added 
many other entire duties, granted in subsequent years ; and 
the annual interest of the sums borrowed on their respective 
credits is charged on and payable out of the produce of the 
sinking fund> However^ the neat surpluses and savings, after 
all deductions paid^ amount anually to a very considerable 
sum* For as the interest on the national debt has been at 
several times reduced, (by the consent of the proprietors, who 
had their option either to lower their interest or be paid their 
principal,) the savings from tiie appropriated revenues came at 
length to be extremely large. This sinking fund is the last 
resort of the nation ; its only domestic resource, on which 
must chiefly depend all the hopes we can entertain of 
ever discharging or moilerating our incumbrances* And 
therefore the prudent and steady application of the large 
sums now arising from this fund, is a point of the ut- 
most importance, and well worthy the serious attention of 
parliament ; which was thereby enabled, in the year 1 765, 
to reduce above two millions sterling of the public debts 
and several additional millions in several succeeding 
years* 



But, before any part of tlie aggregate fund (the surpluses 
whereof are one of the chief ingredients that form the sinking 
fund) can be applied to diminish the principal of the public 
debt, it stands mortgaged by parliament to raise an annual 
sum for the maintenance of the king*s household and the civil 
list. For this purpose, in the late reign, the produce of cer- 
tain branches of the excise and customs^ the post-office, the 
duty on wine licences, the revenues of the remaining crown 
lands^ the profits arising from courts of justice, (which articles 
include all the hereditary revenues of the crown,) and also a 
clear annuity of 120,000/, in money, were settled on the 
king for life^ for the support of his majesty's household, and 
the honour and dignity of the crown. And as the amount 
of these several branches was uncertain, (though in the last 
reign they were computed to have sometimes raised almost a 
million J if they did not arise annually to 800,000/. the par- 
liament engaged to make up the deficiency. But his present 
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msf^ty baring, soon after hb scceasloiv spotiumeotislj itgiiK 
Bed his consent, that his own ha^iiary revenaes might be 30 
dispoeed of as might best conduce to the utility atid saiisfiM^- 
tion of the public; and having gracioasly accepted the limited 
sum of SOOjCMKNl per annum ftir the support of his ciril li«t ; 
the said hereditary and othei revenues were carried into and 
made a part of the aggregate fund, and the aggregate fiiml 
was charged " with the payment of the whole annuity to the 
crown of SQO^OOO^ which, lieing found insufficient^ was in- 
creased in 1777 to 900,000/. per- annum. Hereby the reve- 
nue themselves, being put under the same care and manage- 
ment as the other branches of the public patrimony^ produce 
more, and are better coUectetl than heretofore ; and the public 
IS still a gainer of near 100*000/. per anmtm by this disinte- 
rested conduct of his majefstj*. The civil Dst, thus Hquidated^ 
together with the four millions and three quarters, interest of 
the national debt* and more than two millions produced from 
the sinking fund, make uplhe seven millions and three quarters 
per mnnum^ neat money, which were before stated to be the 
annual produce of our perpetumt taxes ; besides the iinmense» 
though uncertain, sums arising from the ammal taxes on land 
[ S32 ] and malt, but which, al an average, may be calculated at n»ore 
than two millions and a quarter ; and, added to the {Receding 
sum, make tlie clear prcidace of the taxes, (exclusive of the 
charge of collecting) which are raised yearly on the people of 
diis country, amount to about ten millions sterling. 

The expenses defrayed by the civil list are those that in 
any shape relate to civil government ; as the expenses of the 
rojal household ; the revenues allotted to tlie judges, pre- 
^uras to the year 1 758 ; all salaries to officers oi state, and 
every of the ktng^s servants ; the appointments to foreign em- 
bassadors; the maintenance of the tjueen and royal family; 
the king^s private expenses, or privy purse; and other very 
numerous outgoings, as secret service money, pensions, and 
other bounties i which sometimes have so far exceeded the re- 
Venues appointed for that purpose^ that application has been 
made to parliament to discharge the debts contracted on tlie 
civil li«t; as particularly in 1724, when one million^ was 
granted for that purpose by ilie statute 11 Geo. L c. 17-, and 
in 1769 and 17T7, when haif a niiilion and 600,000l, were 

*" Stif. 1 0««. Iff fJ. ^ 0f»p^* S*M. 
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appropriated to the like uses, by the etatules 9 Geo. IIL c. S^* 
and 17 Geo. IIL c, 47, 

The civil list is indeed properly the whole of' tlie ktiig^$ 
revenue in his own distinct capacity j the rest being rather 
the revenue of the public, or it's creditors, though collected 
and distributed again^ in the name and by the officers of tlie 
crown : it now standing in the same place as the hereditary 
mcome did Formerly; and, as that had gradually diminished^ 
the parliamentary appointments have incr^sed, Tlie whole 
revenue of queen Elimbeth did not amount to more than 
eOOjOOO/, a yesr° ; that of king Charles I. wasP 800,000/. and 
tlie revenue voted for king Charles II* was '^ 1^200, 000/. 
though complaints were made (in the first years at least) that 
It did not amount to so much ^ But it must be observed, 
that under these sums were included all manner of public 
expenses ; among which lord Clarendon in his speech to the 
parliament computed, that the charge of the navy and land 
forca*3 amounted annually to S00»000/. which was ten times C 333 J 
more than before the former troubles \ The sanie revenue, 
subject to the same charges, was settled on king James IL * ; 
but by the increase of tradcj and more frugal management, 
it amounted on an average to a million and a half pa' annum^ 
(besides other additional customs, granted by parliament u^ 
which produced an annual revenue of 400,000/p) out of which 
his fleet and army were maintained at the yearJy expense of * 
1 ,100,000/. After the Revolution, when the parliament took 
into it's own hands tlie annual support of the forces botli 
maritime and military* a civil list revenue was settled on the 
new king and quceut amounting, with the hereditary duties^ 
to 700,000/. ]>er annum * ; and the same was continued to 
queen Anne and king George L ^ That of king George IL 
we have seen, was nominally augmented to ^ 800^000/. and 
in fact was considerably more : and that of his present 
majesty is avowedly increased to the limited sum of 900^000/* 
And, upon the whole, it is doubtless much better for the crow% 

*» r^ord Clar. coolifmiilion, 163, ^ md* c*3 & 4, 

p Cota. Jouro, 4 Sep. 1660* * Com. Jflum, I Mar* 20M*ra68a, 

'< Ibid, « lUd^ UMwJyOL 

^ Ibid. 4 Jun. 1663. Lord CIrTpISS. ' Ihid* ITMarJTOl- 11 AugJTU. 

' Lord Cliur,]65, ■ Stat, i G«o,II. c,h 

' Stat. IJoc.II, c,l. 
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and also for the people, to have the revenue settled upon the 
modern footing rather than the antient For the crown, 
because it is more certain^ and collected with greater ease ; 
for the people, because they are now delivered from the feodal 
hardships and other odious branches of tlie prerogative. And 
though complaints have sometimes been made of the increase 
of the civil list, yet if we consider the sums that have been 
formerly granted, the limited extent under which it is now 
established, the revenues and prerogatives given up in lieu of 
it by the crown, the numerous branches of the present royal 
family, and (above all) the diminution of the value of money 
compared with what it was worth in the last century, we 
most acknowledge these complaints to be void of any rational 
foundation, and that it is impossible to support that dignity, 
whichakingof Great Britain should maintain^ with a» income in 
any degree less than what is now established byparliimient*(26) 

(26) Hii present mttjesiy having upon hk aceeffion placed hi* iniefcst 
in the hereditary raienties of ihe crown at the dispofal of the house of 
commons, they are by the lG>4. e. I * carried to the consolidated fund fW 
his life ; and by the same statute a revenue of sSO^ooo/, in England, and 
207,000/. in Ireland b granted to hi$ nrnjetty for his lifet The same act 
provides^ that ishcnever the charges on the civil list in any one year shall 
e&ce^ the mm of 1,070,000/.^ an account of the cati«c and pardculan 
thereof shall be bid before partiameot. Tbe charges on the civil htt are 
by a schedule to ihii act thn& divided and proportioned. 



mClais, 

2d — 

5d — 



4th — 



sth — 

6th — 

7th -^ 

ilh — 



His Majes^'i privy purse - 

Allowances to the lord chancellor Judges, and! 
speaiier of the house of commons • J 

SalarieSjArc, of His Maje£t>'s wiibassadors and ^ 
other ministers, salaries to con$uK and pen- i 
sioDK to retired arohassadors and imiuaters > 

£:cpeiieei (except Kalaries) of Hi* Majesty*! *| 
household in the department* of the lord I 
steward, lord chamberlain, in aster of the f 
horse, master of the robes, and uirveyor^f e^ I 
neral of works - * I -^ 

Salaries in the above departments 

Pensions limited by the act 23 G.3. c. flf , 

Salaries to certain officers of state, and va- \ 
rious other allowances , - f 

Salaries to the commissioner)^ of the treasury, I 
and chancellor of the exchequer * J 

Occasional payments, not comprised tii any of 1 
the aforesai'd classes - - / 



22B,9S0 



209,000 



140,700 
9J,0O0 



S6,0O0 



fl#5,TS7 
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This fioishes our enquiries into the fiscal prerogatives of 
the king; or his revenue, both ordbary and extraordinary. 
We Iiave therefore now chalked out all the principal outhnes 
of this vast title of the law, the supreme executive magistrate, 
or the king's majesty, considered in his several capacities and 
points of view. But, before we entirely dismiss this subject, it 
may not be improper to take a short comparative review of the 
power of the executive magistrate, or prerogative of the crown, 
as it stood in former days^ and as it stands at present. And 
we cannot but observe, that most of the Jaws for ascertaining, 
limiting, and restraining this prerogative have been made 
within the compass of little more than a century past ; from 
the petition of right in 3 Car. I. to the present time. So that 
the powers of the crown are now to all appearance greatly 
curtailed and diminished since the reign of king James the 
first t particularly by the abolition of the star-chamber and 
high commission courts In the i-eign of Charles the first, and 
by the disclaiming of martial law, and the power of levying 
taxes on the subject by the same prince : by the disuse of 
forest laws for a century past ; and by the many excellent 
provisions enacted under Charles die second ; especially the 
abolition of military tenures, purveyance and pre-emption ; 
the habeas corpus act ; and the act to prevent the discontinu- 
ance of parliaments for above three years j and, since the 
revolution, by the strong and emphatical words in which our 
hberties are asserted in the bill of rights, and act of settle- 
ment; by the act for triennial » since turned into septennial, 
elections \ by the exclusion of certain officers fi-om the house 
of commons; by rendering the seats of the judges perma- 
nent, and their salaries liberal and independent ; and by re- 
straining the king's pardon from obstructing parliamentary 
impeachments. Besides aU this, if we consider 'how the 
crown is impoverished and stripped of all it*s antient revenues, 
so that it must greatly rely on the liberality of parliament for 
it's necessary support and maintenance, we may perhaps be 
led to think, that the balance is inclined pretty strongly to the 
popular scale^ and that the executive magistrate has neither 
Independence nor power enough left to form that check upon 
the lords and commons, which the founders of our consti- 
tution intended. 
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BuTj on the other hand, it b to be considered, that every 
prince^ in the first parliament after bis accession, has by long 
usage a truly royal addition to his hereditary revenue settled 
upon him for his Hfe ; and has never any occasion to apply to 
parliament for supplies, but upon some public necessity of the 
whole realm. This restores to bini that constitutional inde^ 
pendence, which at his 6 rst accession seems, it must be owned, 
to be wanting. And tlien, with regard to power, we may 
find perhaps that the hands of government are at least suffi- 
ciently strengthened i and that an English monarchy is now 
in no danger of being overborne by either the nobility or tlie 
people. The iiistrumenis ol^ power are not perhaps so open 
and avowed as they formerly were, and therefore are the less 
liable to jealous and invidious reflections ; but they are not 
the weaker upon diat account* In short, our national debt and 
taxes (besides the inconveniences before mentioned) have also 
iji their natural cousequences thrown such a weight of power 
into the executive scale of government, as we cannot think 
was intended by our patriot ancestors, who gloriously strug* 
glid for the abolition oi* the then formidable parts of the 
prerogative, and by an unaccountable want of foresight esta- 
blished this system in their KteacK The entire collection and 
management of so vaet a revenue, being placed in the hands 
of the crown, have given rise to such a multitude of new 
officers created by and removable at the royal pleas ure, that 
they have extended the influence of -government to every 
corner of the nation* Witness the commissioners, and the 
multitude of dependants on the customs, in every port of die 
kingdom ; the commissioners of excise, and tiietr numerous 
subaltern^ in every iiiland district ; the post^masters, and Uieir 
iervantfii planted in every town, and upon every public road ; 
the comnilssioners of the stamps, and their distributors, which 
are full as scattered and full as numerous ; the officers of the 
salt duty, which, though a species of excise^ and conducted 
in the same manner, are yet made a distinct corps from die 
ordinary managers ol' tliat revenue ; the surveyors of houses 
and windows ; tlie receivers of the bnd^ix ; tlie managers of 
lotteries ; and the commissioners of hackney-coaches ; all wbicJi 
C 3S6 ] a^ either mediately or imtnediately appointed by the crown, 
and removable at pleasure without any reason assigned : tliese, 
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it requires but little penetration to see, must give tliat power, 
on which they depend for sub&iisteiice, an influence most 
amazingly extensive. To this may \m a titled the frequent 
opportunities of conferring particular obh'gations, by prefer- 
ence in loan^, subscriptions, tickets, remittances, and other 
money transactions, which will greatly increase tliis influence ; 
and that over those persons whose attachment, on account of 
their wealth, is frequently the most desirable. All this is the 
natural^ though perhaps the unforeseen consequence of erect- 
ing our funds of credit, and to support them establishing our 
present perpetual taxes : the whole of which is entirely new 
since the restoration in 1 660 j and by far the greatest part 
since the revolution in 1688, And the same may be said with 
regard to the oflicers in our numerous army, and the places 
which the army has created. All Mhich put together, give 
the executive power so persuasive an energy with respect to 
the persons themselves, and so prevailing an interest with 
their frientls and tamiliesj as will amply make amends for the 
loss of external prerogative. 

But, though this profusion of offices should have no effect 
on individuals, there is still another newly-aequired branch 
of power ; and that is, not the influence only, but the force of 
a discipUned army: paid indeed ultimately by the people, but 
immediately by the crown : raised by the crown, officered by 
the crown, commanded by the crown. They are kept on 
foot, it is true, only frotn year to year, and that by the power 
of parhament : but during tliat year they must, by the nature 
of our constitution, if raised at all, be at the absolute disposal 
of the crown* And there need but few words to demonstrate 
how great a trust is thereby reposed in the prince by his peo- 
ple ; a trust that is more than equivalent to a thousand little * 
troublesome prerogatives. 

Add to all this, that besides the civil list, the immense 
revenue of almost seven millions sterling, winch is annually 
paid to tlie creditors of the public, or carried to the sinking 
fund, is first deposited in the royal exchequer, and thence 
issued out to the respective offices of payment This revenue 
the people can never refuse to raise, because it is made per- 
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petual by act of parliament : which also, when well considered, 
will appear to be a trust of great delicacy and high importEUce* 

Upon the whole* therefore, I think it is dear, that, what- 
ever may have become of the nominal^ the real power of die 
crown has not been too far weakened by any transactions in 
the last century* Much is indeed given up ; but much h also 
acquired. The stern commands of prerogative have yielded 
to the milder voice of influence : the slavish and exploded 
doctrine of non-resistance has given way to a military esta* 
blishment by law : and io the disuse of parliament has suc- 
ceeded a parliamentary trust of an immense perpetual revenue- 
Wlienj indeed, by the free operation of the sinking fund, 
our national debts shall be lessened; when the posture of 
foreign aifairsj and the universal introduction of a well-planned 
and national militia, will suffer our formidable army to be 
thinned and regulated ; and when (in consequence of all) our i 
taxes shall be gradually reduced; this adventitious power of' 
the crown will slowly and imperceptibly diminish, as it slowly 
and imperceptibly rose. But till that shall happen, it will 
be our special duty, as good subjects and gocxl Englishmen, 
to reverence the crown, and yet guard against corrupt and 
servile Influence from those who are intrusted with it's autho^ ' 
fity ; to be loyal, yet free ; obedient^ and yet indepoident ; 1 
and, above every thing, to hope that we may long, very long, ^ 
couUnue to be governed by a sovereign, who, in all thoee 
public acts that have personally proceeded from himself, hath 
manifested the highest veneration tor die free constitution of 
Britain ; hath already in more than one Instance remarkably 
strengthened it's outworks ; and will therefore never harbour . 
a thouglit, or adopt a persuasion. In any the remotest degree 
detrimental to public liberty. 
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CHAPTEE THE NINTH. 

OP SUBORDINATE MAGISTRATES. 



TN a foriiier chapter of tliese Commentaries^ • we distin- 
guished magistrates into two kinds ; supremCj or those in 
whom the sovereign power of the state resides ; and subor- 
dinate^ or those who act m an inferior secondary sphere. We 
have hitherto considered the former kind only ; namely, the 
supreme legislative power of parliament, and the supreme 
executive power, which is the king : and are now to proceed 
to inquire Into the rights and duties of the principal subor- 
dinate ma<ristrates« 

o 

And herein we are not to investigate the powers and du- 
ties of his majesty's great officei's of state, the lord treasurer, 
lord chamberlain, the principal secretaries, or the like ; be- 
cause I do not know that they are In that capacity in any 
considerable degree the object of our laws, or have any very 
important share of magistracy conferred upon them; except 
that the secretaries of slate are allowed the power of commit- 
ment in order to bring offenders to triat ^\ Nmhev shall I 
here treat of the office and autliority of the lord chancellor, 
or the other judges of the superior courts of justice; because 
they will find a more proper place in the third part of these 
CommentarLes, Nor shall I enter into any minute disquisitions, 
with regard to the rights and dignities of mayors and alder- 
men, or other magistrates of particular corporations : because [ 359 ] 
these are mere private and strictly municipal rights, depend- 
ing entirely upon the domestic constitution of their respec- 
tive franchises. But the magistrates and officersj whose rights 
and duties it will be proper in this chapter to consider, are 

» Ql f. p«gel46* ^ 1 Leon 70. S Leon* 175. Comb, 3*3. 

5Mad.Bi, SKlk.S47* Cartb. fi9L 
^ A A 2 
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such as are generally in use> and have a jurisdklion and 
authority dispersed ly throughout the Jcingdom : which are 
priucipally slxeriffs ; coroners ; justices of Uie jieace ; con- 
stables ; surveyors of highways ; and overseers of the poor ; 
in treating of all wWch I shall enquire into^ first, their 
antiquity and original ; next, the manner in which they are 
appointed and may be removed ; and lasdy, their rights and 
duties. And first of sheriffsp 



I, The sheriff* is an officer of yery great antiquity in this 
kingdom, his name being derived from two Saxon words, 
jxipe ^epefftj the reeve, bailiff^ or officer of the shire* He 
is called in Latin vice-comes^ as being the deputy of the earl 
or comes * to whom the custody of the shire is said to have 
been committed at the first division of this kingdom into 
counties. But the earls in process of time, by reason of their 
high employments and attendance an the king's person, not 
being able to transact the business of tlie county, were de- 
livered of that burden ^ ; reserving to themselves the honour, 
but the labour was laid on the sheriff*. So that now the 
sheriff does all the k big's business in the county ; and though 
he be still called vice-comes^ yet he is entirely independent of, 
and not subject to the earl; the king by his letters patent 
committing ctistodiam comitatm to the sheriffi and him alone- 

Sheriffs were formerly chosen by the inhabitants of the 
several counties. In confirmation of which it was ordained 
by statute 28 Edw. L sL 3. c, 8. that the people should have elec* 
tion of sheriffs in every shire, where the shrievalty is not of 
inheritance. For antiently in some counties the sheriffs were 
hereditary; as I apprehend they were in Scotland till the 
statute 20 Geo. IL c. 45; and still continue in the county of 
[ 3*0 ] Westmorland to this day ; the city of London having also 
the inheritance of tlie shrievalty of Middlesex vested in their 
body by charter**. The reason of these popular elections 
is assigned in the same statute, c. IS* " that the commons 
** might chuse such as would not be a burden to them." 
And herein ap^iears plainly a strong trace of the democratic 
cal part of our constitution \ in which form of government 



« DftliouofshenirHc^l* 
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it is an indisiTensable requisite, that the people should chusa 
their own magistraies '* This election was iti all probabil- 
ity not absolutely vested in the commons, but required the 
royal approbation. For in the Gothic constitution, the judges 
of the county courts (which office is executed by our sheriff) 
were elected by the people, but confirmed by the king: 
and die foiTn of tlieir election was thus managed : the peo- 
ple, or incolae ierTtiorit\ chose iTcive electors^ and they 
nominated ihree persons^ ex quibm rex unum eonfimiahat ^ 
But with us iu England these popular elections, growing 
tumultuous, were put an end to by the statute 9 Edw. IL 
sL 2, which enacted, that the sheriffs should from thenceforth 
be assigned by the chanceUory treasurer^ and the judges; as 
being persons in whom the same trust might with confidence 
be reposed. By statutes 14 Edw, IIL st, 1. c* 7- 25 Hen, VL 
c. 7. and 21 Hen, VIIL c* 20, (1) the chancellor, treasurer, 
president of the king's council, chief justices ami chief 
biiron, are to make this election \ and that on the morrow of 
All Souls in the exchequer. And the king*s letters patent, 
appointing the new sheriffs, used commonly to bear date 
the sixth day of November ' The statute of Cambridge, 
12 Ric. IL c* 2, ordains that the chancellor, treasurer, keeper 
of the privy seal, steward of the king's house, the king*s 
chamberlain, clerk of tlie rolls, the justices of the one bench 
and the other, barons of the exchequer, and all other that 
shall be called to ordain, name, or make justices of the peace, 
shcfiffsy and other officers of the king, shall be sworn to act 
indifferently, and to appoint no man that soeth either privily 
or openly to be put in office, but such only as they shall 
judge to be the best and most sufficient And the custom 
now is, (and has been at least ever since the time of Fortescue ", 
who was chief justice and chancellor to Henry the Sixtli,} [ 341 ] 
that all the judges, together with the other great officers and 
privy counsellors, meet in the exchequer on the morrow of 
All Souls yearly, (which day is now altered to the morrow of 

* Mont«^. Sp* L. U. 3. c, S- « St»t« 12 Edw,IV. c, L 



( I ) This last statute does not apply. Mr, Chriitiin'» note. 
A A S 
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St, Martin by the last act for abbreviating Michaelmas term;) 
and then and there the judges propose three per&ons, to be 
reported (if approved of) to the king, who afterwards appoints 
one of them to be sherjE 



[ S42 ] 



This custom of the iivelve judges proposing three person Sf 
seems borrowed from the Gothic constitution before men- 
tioned; with this difference, that among the Goths the 
twelve nominors were first elected by the people themselves. 
And this usage of ours, at it's first intiochiction, I am apt to 
believe wan founded upon some statute, though not now to 
be found among our printed laws : first, because it is mate- 
rially different from the direcdon of all the statutes before 
mentioned i which it is hard to conceive that tlie judges would 
have countenanced by their concurrence, or that Fortescue 
would have inserted in his book, unless by the authority of 
some statute ; and also because a stiitute is expressly referred 
to in the record^ which sir Tldward Coke tells us * he transcribed 
from the council-book of 3 March, 34 Hen, VI, and which is 
in substance as follows. The king had of his own author- 
ity appointed a man sheriff of Lincolnshire, whicli office be 
refused to Lake upon him : whereupon the opinions of the 
judges were taken, what should be done in this behalf* And 
the two chief justices, sir John Fortescue and sir John Prisot, 
delivered the unanimous opinion of them all ; ** that the 
** king did an error when he made a person sheriff, that was 
" not chosen and presented to him according to the stattde : 
" tliat the person refusing was liable to no fine for disohe^ 
*' die nee, as if he had been one of tlie thrfc persons chosen 
*' according to the tenor of the staiitte ; that they would advice 
" the king to have recourse to the three persons that were 
** chosen according lo the statute .- or that some other thrifty 
** man t>e intreated to occupy the office for this yeeu-| and 
" that the next yeart to eshew^ such inconveniences, the 
" order of the statute \n this behalf made be observed/' But 
notwithstanding this unanimaus reiiolution of all the judges 
of England, thus entered in Uie council book, and the statute 
34- & 35 Hen. VI I L c*26, §61. which expressly recognizes 
this to be the law of the land, some of our writers^ hwm 
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affirmed, that the king, by his prerogative, miiy name whom 
he pleases to be sheriff, whether chosen by the judges or no. 
This is grounded on a very portieular case in the fifth year 
of queen Elizabeth, when, by reason of the plague» there 
was no Michaehnas term kept at Westminister : so that the 
judges could not meet there in cjastino animarum to nominate 
the sheriffs: whereupon the queen named them herself, with- 
out such previous assembly, nppouiting for the most part one 
of the two remaining in the last year's list ^ And this case, 
thus circumstanced, is the only authority in our books for the 
making these extraordinary sheriffs* It is true, the reporter 
adds, that it was held that the queen by her prerogative might 
make a sheriff without the election of the judges, non obstmtte 
aliquo stahdo in contrarium : but the doctrine of non obslanie*Sf 
which sets the prerogative above the laws, was effectually 
demolished by the bill of rights at the revolution^ and abdi- 
cated Westminister-hall when king James abdicated the king- 
dom. However, it must be acknowledged, tliat the practice 
of occasionally naming what are called pocket-sheriffs, by 
the sole authority of the crown, hath uniformly continued 
to the reign of his present majesty; in which, I believe, few 
(if any) compulsory instances have occun'ed (2.) 



SHEEirFS, by virtue of several old statutes, are to conti- 
nue in their office no longer than one year : and yet it hath 
been said ' that a sheriff may be appointed durante bene placito^ 
or during the king's pleasure ; and so is the form of the royal 
writ "*. Therefore, till a new sheriff be named, his office 
cannot be determined, unless by his own death, or the de- 
mise of the king ; in which last case it was usual for the 
successor to send a new writ to the old sheriff" : but now by 
statute 1 Ann* st. I.e. 8- all officers appointed by the pre- [ 343 ] 



•f Dycr,32i. 
' 4 Rep, 3t. 



■^ D»lt, of Sb«riffi, S* 



(2) A compulaory appoiritment could scarcely be made after the reso- 
lution of the Judges cited in the text from 2 Inst. 559. Where the ap- 
pomtrnent is legal, and there U no sufficient excuse for not accepting it, it 
is n misdemeanor to refuse to serve, and the court of K. B. would probably 
grant permission to proceed by criminal inform ation against a person %q 
refttsicig. Sec R. v. Woodmw^ 2 T. R. 731 * 
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ceding king may hold their offices for six months after the 
khig*s dcmiiie, unless sooner displaced by the successor (S-) ' 
We may farther observe, that by statute 1 Ric IL c. 1 !• do 
man that has served the office of sheriff' for one year, can 
be compelled to serve the same again wittiiii three years* (4) 

We shall find it is of the utmost importance to have the 
sheriff appointed according to law, when we consider hi» 
power and duty. The&e are either as a judge, as the keeper 
of the king's |}eace, as a ministerial officer of the superior 
courts of justice, or as the king's bailiff* 

In his judicial capacity he is to hear and determine all 
causes of turty shilhngs value and under, iirhis county coui%- 
of which more in it*s pro|>er place ; ajul lie has also a judicial 
power in divers other civil cases "^- He is likewise to decide 
the elections of knights of the shire, (subject to tlie cotitrol 
of the house of common?,) of coronerss and of verderors; to 
judge of the qualification of voters, and to rctujii such as 
he shall determine to be duly elected. 

As the keeper of the king's peace, both by common law 
and special commission, he is die first man in the countvs and 
superior in rank to any nobleman therein, during his office K 
He may apprehend, and commit to prison, all persons who 
break the peace, or attempt to break it ; and may bind any 
one in a recognizance to keep the king's peace. He may, and 
is bound es o^'o, to pursue, and take all traitors, muixlerers, 
felons, and other miscloers> and commit them to gaol for safe 
custody. He is also to defend his county against any of the 
king's enemies when they come into the land : and for this 
purpose, as well as for keeping the peace and pursuing felons. 



« DaJt- C.4. 



^ I Hall. R«^ 3S7, 




(3) Iti the bst nciga nn act [)tii*ed (57 G.3* e,45.} bj wbich all pertoav 
holding nny office under the crown, civil or military, during pkiisure, on 
the day of tlie demise of hii then pre^nt majesty » were cinpowcteil to 
hold the saiixc without any new comromion dviring the pleasure of hts iuc- 
ces^or. No act or a limilEir nature ha* been pusscd, I believe, in the pre* 
•cot reifpii 

{♦} ♦* tr there be ©ther tufficiait ptfioat within die cwaty.** 
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he may command all the people of his county to attend him ; 
which is called the posse comtiatus^ or power of the county ** j 
and this summons every person above fifteen years old, and 
under the degree of a peer, is bound to attend upon warn- 
ing ', under pain of fine and imprisonment ', But though the [ 3ii ] 
sheriff is thus the principal conservator of the peace in tiis 
coimty, yet by the express directions of the great charter \ 
he, together with the constable, coroner, and certain other 
officers of the king, are forbidden to hold any pleas of the 
crowHj or, in other words, to try any criminal offence. For 
it would be highly unbecoming, that the executioners of jus- 
tice should be also the judges j should impose, as well as 
levy, fines and amercements ; should one day condemn a 
man to death, and personally execute him the next. Neither 
may he act as an ordinary justice of the peace during the 
time of his office'': for this would be equally inconsistent: 
he being in many respects the servant of the justices, 

In his ministerial capacity j the sheriff is bound to execute 
all process issuing from the king's courts of justice. In the 
commencement of civil causes, he is to serve the writ^ to 
arrest, and to take bail ; when the cause comes to trial, he 
must summon and return the jury r when it Is determined, 
he must see the judgment of the court carried into execution. 
In criminal matters, he also arrests and imprisons, he re- 
turns the jury, he has the custody of the delinquent, and he 
executes the sentence of the court, though it extend to death 
Itself. 



As the king's bailiff, it is his business to preserve the rights 
of the king witliin his bailiwick; for so his county is fre- 
quently called in the writs,- a word introduced by the princes 
of the Norman line, in imitation of the French, whose ter-* 
ritory is divided into bailiwicks, as that of England into coun- 
ties "'^ He must seise to the king's use all lands devolved to 
the crown by attainder or escheat ; must levy all fines and 
forfeitures; must seise and keep oil waifs, wrecks, estraysj 
and the like, unless they be granted to some subject ; and 



1 UalL c,95. 

* Lamb. Ekea, 5I5» 



cap, 17. 
' Stat, t Mu-. iL 2. c, B, 
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must also collect the king's rents within his bailiwick, if com- 
manded by process from the exchequer*. 

[ S4S ] To execute these various offices, the sherilF has under 
him many inferior officers ; an under-sheriff, bailiffsj and 
gaolers ; who must neither buy, sell, nor farm their offices, 
ou forfeiture of 500/, ^ 

The under-sheriff usually performs all the duties of the 
office; a very few only excepted^ where the personal pre- 
sence of the high-sheriff is Decessar}% But no under-sheriff 
shall abide in Iiis office above one year*; and if he does, by 
statute 23 Hen. VL c, 8, he forfeits 200/<, a very large pe- 
nalty in those early days* And no under sheriff or sheriffs' 
officer shall practise as an attorney, during the time he con- 
tinues in such office"^: for this would be a great inlet to par- 
tiality and oppression. But these salutary regulations are 
shamefully evaded, by practising in the names of other at- 
torneys, and putting in sham deputies by way of nominal 
under-sheriffs i by reason of which, says Dalton t", the under- 
sheriffs and bailiffs do grow so cunning in their several places, 
tJiat they are able to deceive, and it may well be feared that 
many of them do deceive, both the king, the high-sheriff, and 
the county. 

BaiLifts, or sheriffs officers, are either bailiffs of hun- 
dreds, or special bailiffs. Bailiffs of hundreds are officers 
appointed over those respective districts by the sheriffs, to 
collect fines therein, to summon juries, to attend the judges 
and justices at the assises and quarter sessions, and also to 
execute writs and process in the several hundreds. But, as 
these are generally plain men, and not tlio roughly skilful in 
this latter part of their office, that of serving writs, and 
making arrests and executions, it is now usual to join special 
bailiffs with them ; who are generally mean persons, em- 
ployed by the sheriffs on account only of their adroitness and 
dexterity in hunting and seising their prey. The sheriff be- 
ing answerable for the misdemesnors of these bailiffs, they 




' 9t^. 9 0<o L c. 15. 
• But 4iEdw4n. e.p. 
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are therefore usually bound in an obligation wkh sureties for 
the due execution of their office, and thence are called 
bound-bailifFs ; which the common people have corrupted into 
a much more homely appellation. (.5) 

Gaolers are also the servants of the sberilF) and he must [ 346 3 
be responsible for their conduct. Their business is to keep 
safely all such persons as are committed to them by lawful 
warrant ; and, if they suffer any such to escape, the sheriff 
shall answer it to the king, if it be a criminal matter ; or^ in a 
civil case, to the party injured ^ And to this end the sheriff 
must* have lands sufficient within the county to answer the 
king and his people. The abuses of gaolers and sheriffs* 
officers, toward the unfortunate persons in their custody, are 
well restrained and guarded against by statute 32 Geo. II» 
c. 28, J and by statute 14 Geo, IIL c,59, provisions are made 
for better preserving the healtli of prisoners, and preventing 
the gaol disttrmper* (6) 

The vast expence^ which custom had introduced in serv- 
ing the office of high sheriff, was grown such a burthen to 

' D*lL clla. 4 Rep. 34, c. A. 4 EdwJII. c.9. SEdwAll, c.4. 

* Stat,9Ed*r, IL SL2, SEdw.IIL 13& 14 Car, IL c. 21. 5 7* 

(5) The term rDisdcmesnor is not used here in its strict legal sense of 
criminal mii-fcabance or non-feasance^ at lewst it mnst not be understood 
th,it the aheriff \a criniinaliy^ answeral^Ie for any thing done, or left undone 
hy his bailiffs- Civilly he is resi>onsible for the misconduct of hi a officer, 
when charged by him with the execution of the law, but then he must m 
every particular case be connected with the bail iff by evidence ; It will not 
be enough to show that tlie person doing the act held the office of sheridTs 
bailiff, but he mmt be proved to have been employed by the sheriff b the 
particuiar instance* The rule is otberwi&e with the under^heriif ; he is the 
general deputy of the shenfT, and his act^ for all ci\il purposes are the acta 
of the sherirt; without showing his appointment or any special authority 
in each particular case. Brake v. iS^i«, 7T.R.1 13- Jamet v. Brawn, 
5 6-. & A, ^43. 

(6) Th«e and many other statutes are now repealed, and the la w^ re- 
lating to gaol a, and houses of correction, consolidated by the 4 G. 4. c. 64, 
Thh act lays down general rtdes for the duties of gaolers, juid subject! 
their conduct to minute inspection from the justices of the county; and 

at the same time, by enabling the magiitrates to allow them competent sa- 

lanes, and moderate pensions on superannuation, it tends to introduce a 
better class of mm into those most re^ooiibie iiid importaat offices. 
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the subject, that it was enacted, by statute 13 & 14 Cai, IL 
C.2L, that no sheriff (except of London, Westmorlandj and 
towns whicli are counties of themselvesj) should keep any 
table at the assises, except for his own family, or give any 
presents to the judges or tlieir servants, or have more than 
forty men in livery : yet, for the sake of safety and decency, 
he may not have less than twenty men in England and twelve 
in Wales; upon forfeiture, in any of these cases, of 200A (7) 

II. The coroner*s is also a very antient office at the com- 
mon Jaw* He is callecl coroner, coronaiot\ because he hath 
principally to do with pleas of the crown, or such wherein 
the king is more immediately concerned''. And in this Hght 
the lord chief justice of the king*s bench is the principal 
coroner in the kingdom, and may (if he pleases) exercise the 
jurisdiction of a coroner in any part of the realm K But there 
are also particular coroners for every county of England ; 
j^i^ I usually four, but sometimes six, and sometimes fewer *. This 
officer '' is of equal antiquity with the sheriff; and was ordained 
together with him to keep the peace, when the earls gave up 
the wardship of the county. 

He is stUl chosen by all the freelioklers hi the county court ; 
as by the poHcy of our antient laws the sheriSs, and conserv- 
ators of the peace, and all other officers were, who were 
concerned in matters that affected the liberty of the people ^ i 
and as verderors of the forest still are, whose business it is to 
stand between the prerogative and the subject in the execu- 
tion of the forest laws. For this purpose there is a writ at 
common law de coronatorc eligendo ^ : in which it is expressly 
commanded the sheriff, " quod talem eligi Jaciat^ qui melius 
** ei^ sciat, et vdit^ et po$gil^ officio ilii irttendere.** And, in 

* aiiwt, 3L 4 liut, 271. * Miiror, c,l. § 3, 

' 4 Eep. JT. ^ gIn4U55S. 

< RN,B<lfi3. fc F,N-B.ieS- 

(7) In thu nectmnt of the office of sheriff r^ereace it nude mare tbui 
onct to Fcirtescue's chopter on the somciiubjeci. Tbe reader wiH do well 
to cooiuit a note by Mr. Amos (p. 81* n.g.) in hi$ new edition of that nil- 
thon It 11 replete with cnnou« learning, t regret onlj an occaiJonftl 
iiitcatperftnce of l&ngungr^ which detracts from iu tterling weight mid 
VBlue, witlioui lidding to it* fttrcngth. 
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order to effect thb the more surely^ it was enacted by the 
statute^ of West L that none but lawful and discreet knights 
should be chosen ; and there was an instance in tlie 5 Edw. Ill, 
of a man being removed from this office because he was only 
a merchant ■". But it seems it is now sufficient if a man hath 
lands enough to be made a knight, whether he be really 
knighted or not " : for the coroner ought to have an estate 
sufficient to maintain the dignity of his office, and answer any 
fines that may be set upon him for his misbehaviour ^ ; and 
if he hath not enough to answer^ his fine shall be levied on 
the county, as the punishment for electing an insufficient 
officer »■* Nowj indeed, through the culpable neglect of gen- 
tlemen of property, this office has been suffered to fall into 
disrepute, and get into low and indigent hands; so that, 
although formerly no coroners would condescend to be paid 
for serving their country, and they were by tlie aforesaid 
statute of Westm» 1- expressly forbidden to take a reward, 
under pain of a great forfeiture to the king j yet for many 
years past they have only desired to be chosen for the sake of 
their perquisites : being allowed fees for their attendance by [ 340 ] 
the statute 5 Hen. VIL c, I, which sir Edward Coke complains 
of heavily "• ; though since his time those fees have been much 
enlarged ^. 

The coroner is chosen for life : but may be removedj either 
by being made sheriff, or chosen verderor, which are offices 
incompatible with the other ; or by the king's writ de coro^ 
fiafojr exon^randoy for a cause to be therein asssigned, as that 
he is engaged in other business, is incapacitated by years or 
sickness, hath not a sufficient estate in the county^ or lives in 
an inconvenient part of it '. And by the statute 25 Geo. II- 
c, 29, extortion, neglect, or misbehaviour, are also made 
causes of removaU (8) 

The office and power of a coroner are also, like those of 
the sheriff, either judicial or ministerial ; but principally judj- 

i 3. Edw L c.lO. p MIm c.J. ^ 3. 5f Ins«^ 175* 

m s lost. 32. ^ S IriBt, 210. 

» F. N, B. 163, 164, ' St«l. 25 Geo, U, c. 2S, 

'^ Itfid. * F.N, B. 16$, 1G4. 

(8) The dme and manner of elecdng coroners are regulated by the SBGS. 
c95p, upoa the model of the eleciion* of knights of the shire. 
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cml. This is in great measure Bscertaloed by statute 4 Edw.L 
de affkiQ coronat&ris / and consists, first, in enquiring, when 
any person is slain, or dies suddenly, or in prisoiij concerning 
the manner of his death* And this must be " super vismjt 
" corporis*:" for, if the body be not found, the coroner can- 
not sit \ (9) He must also sit at the very place where the 
death happened : and his inquiry is made by a jury from fourj 
five, or six of the neighbouring towns^ over whom lie is to 
preside. If any be found guilty by this inquest of murder or 
other homicide, he is to commit them to prison for farther 
triali and is also to inquire concerning their lands, goods, 
and chattels, which are forfeited thereby : but, whether it be 
homicide or not, lie must inquire whether any deotland has 
accrued to the king, or the lord of the franchise, by this death : 
and must certify the whole of this inquisition, (under his own 
C SW ] seal and the seals of the jurors %) together with the evidence 
thereon, to the court of king*s bench, or the next assises. 
Another branch of his office is to inquire concerning ship* 
wrecks; and certify whether wreck or not, and who is in 
possession of the goods. Concerning treasure-trove, he is 
also to inquire who were the finders, and where it is, and 
whether any one be suspected of having found or concealed a 
treasure; ** and that mny be well perceived, (salth the old 
" statute of Edw, L) where one liveth riotously, haunting 

' 4 Inrt. 27L '* fwtm mdneraium et caesitPt* Pot€$l 

^ Timn^ in Uie Gothic conititutton, '* tnim hitmQ Hiam cf aim €au*a Muhiii^ 

before unjr fine wm payable by the ** maH.^* Stbrnbook ^ Jurt Gstkor, 

neighbourhood. For the slnugliitr of a f.3. cA. 

nun therein, " de corjHrFf ddicti comtare ^ Scat. 33 Hen V^IIL c, 19. 1 Af 9 

*^ oitftrtebat^ L e, twntamJuiMmnliqtifm F. & M. Ctl3. 2 WesU Srmboh |SJO* 

** in terrilorio hto moriunm invenlum Crofnp.264> TVemiiiti. P.C.^ai* 



(9) It seems probable, thai in ancieni timet tbe whole iaquiwiion was 

taken with tbe body I jitijj before the coroner oad jury, or oi least that the 
body WBA not buried till the' inquisition wa* concluded. Now, however, 
it in sufficient if the coroner and jury have together a rlcw of the body 
(such a view at enables them to ascertain whether there are any marks of 
violence ojp it, or any appearances explanatory of the cause of the death), 
and if the latter are there &worn by the fom>er in the presence of the body* 
The«c Iwo, however, are indispensable conditions to a proceeding by the 
coroner (see R. v. Ferrand, 5B.& A. 360.) ; where, therefore, circuniiiaaee* 
render a. compliance with them impossible, the coroner cannot inquire, 
unlen indeed he have n special cotnmisiiotj for the purpoje, but justice» of 
ths paace, or of o>itr and terminer, irtay f Hawk* PC c* 9. 9,f$. 
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" taverns, and hath done so of long time;" whereupon he 
might be attached^ and held to batl^ upon this Huspicion only. 

The ministerial office of the coroner is only as the sheriflPs 
snbstitute. For when just exception can be taken to tUe 
sheriff, for suspicion of partialityj (as that he is interested in 
the suit, or of kindred to either plaintiff or defendant,) the 
process must then be awarded to the coroner, instead of the 
sheriff, for execution of the king*s writs \ (10) 

II L The next species of subordinate magistrates^ whom 
I am to consider^ are justices of the peace ; the principal of 
whom is the cusios rQtulorum^ or keeper of the records of the 
county. The common law hath ever had a special care and ' 
regard for the conservation of the peace ; for peace is the 
very end and foundation of civil society. And, tlierefore, 
before the present constitution of justices was invented, there 
were peculiar officers appointed by the common law for the 
maintenance of the public peace. Of these some had, and 
still have, this power annexed to other offices which they 
hold ; others had it merely by itself, and were thence named 
custodei or conset-vatcnrs pads. Those that were so virtuie 
officii still continue ; but the latter sort are superseded by the 
modem justices. 

The king's majesty * is, by his office and dignity royal, 
the principal conservator of the peace within . all his domi- 
nions J and may give authority to any other to see the peace 
kept, and to punish such as break it : hence it is usually 
called the king's peace. The lord chancellor or keeper, the [ 350 ] 
lord treasurer, the lord high steward of England, the lord 
mareschal, the lord high constable of England, (when any 
such officers are in being,) and all the justices of the court 



CIO) And if the coroner aijglect* hi» ministerial duty, sa that it becomes 
necessarj^ for the court to proceed summarily against him for his contempt, 
eljaor9 will be appointed ai the officers of the court to execute such prcN 
cess. Thus, IV here the corooers had neglected to attach the sheriff for not 
obey in g a rule o f court, el isors were appointed t o attach them . See Vol . 1 1 L 
p. 355., Andrewt v. Sfiarp^ « SlrW. Bi* 91 1 - R. v. Feckhmf*, ibid. 1 tlfi. 
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of kiiig^s bench, (by wtue of their offices,) and the master of 

the rolls, (by prescription J are general canser%*ators of the i 

peace throughout the whole kingdom, and may commit all 

breakers of it, or bind them in recognizances to keep it ' 

the other jud^ are only so in their own courts* Thei 

coroner is also a coiiserviilor of the peace within his own 

county 3^; as is also the sheriff"; and both of them may lak&l 

a recognizance or security for the peace. Constables, tything- 

nien, and the like, are also conservators of the jieace within 

their own jurisdictions ; and may apprehend all breakers of 

the peace and commit tliem, till they find sureties for tlieir 

keeping it a> 

Those that were, without any office, simply and merely 
conser%'ators of the peace, either claimed that power by pre- 
scription^; or were bound to exercise it by the tenure of 
their lands ^ ; or, lastly, were chosen by the freeholders in 
full county court before the sheriff ; the writ for their elec- 
tion directing them to be chosen " de probioribta el poienlhri- 
" Ims wmtlatm mi in mstodt\s pacts ^" But when queen Isabel, 
the wile of Edward IL, had contrived to depose her husband 
by a forced resignation of the crown^ and had set up Iiis son, 
Edward JIL, hi his place; diis being a thing then without 
example in England, it was teared would much alarm the 
people : especially as the old king was living, though hur- 
ried about from castle to castle : till at last he met with an 
untimely death. To prevent therefore any risings, or otlier 
disturbance of the peace, the new king sent writs to aU the 
sheriffs in England, the form of which is preserved bjj 
Thomas Walsingham% giving a plausible account of die 
manner of his obtaining the crown ; to wit, that it was done 
C 351 3 ij^im patris bene ptacito : and wnthal commanding eadi sheriff 
that the jieace be kept throughout his bailiwick, on pain and 
peril of disinheritance and loss of life and limb* And in a 
few weeks after the date of these writs, it was ordained in 
parliament ', that, for the better maintaining and keeping of 



^ LunbaS. 


* IhidM. 


' Britton. a. 


* IMdA€. 


■ F.N.B.tL 


• Hilt* a:b. isfit. 


• I^mb.U. 


' Sttl. lEd*JILit.»,eJff. 
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the peace in every countyj good men and lawful, which were 
no mairitamers of evdj or barretors in the country, should 
be assigned to keep the peace. And in this manner, and upon 
this occasion, was the election of the conservators of the peace 
taken from the people, and given to the king * ; this assign- 
ment being construed to be by the king's commission ^ But 
still they were only called conservators, wardens, or keepers 
of the peace, till the statute 34 Edward III- c.l, gave them 
tlie power of trying felonies ; and then they acquired the 
more honorable appellation of justices \ 

These justices are appointed by the kmg*s special com- 
mission under the great seal, the Ibrni of which was settled 
by all the judges, A. D- 1590 K This appoints them all % 
jointly and separately, to keep the peace, and any tw o or more 
of them to enquire of and detennine felonies and other mis- 
demesnoTS : in which number some particular justices, or one 
of them, are directed to be alwuiys included, and no business 
to be done without their presence : the words of the com- 
mission running thus, ^^ qummm aliquem vesliTitn^ A.B.C.D. 
" 4^< unum esse vohimus ; " whence the persons so named are 
usually called justices of the guomm. And formerly it w^as 
customary to appoint only a select number of justices, emi- 
nent for their skill and discretion, to be of the quorum ; but 
now the practice is to advance almost all of them to tliat dig- 
nity, naming them all over again in the quomm clause, except 
perhaps only some one inconsiderable person for the sake of 
propriety: and no exception is now allowable, for not ex- 
pressing in the form of warrants, Sfc^ that the justice w*ho 
issued them is of the quonmi \ When any justice intends to [ 352 ] 
act under this commi.^f-^ion, he sues out a writ of dedimm po- 
testatem, from the clerk of the crow^nin chancery, empower- 
ing certain persons therein named to administer the usual 
oaths to him ; which done, he is at liberty to act- 

Touching the number and qualifications of these justices ; 
it was ordained by statute 18 Edw. IIL st.2. c,2, that two or 

B Lamb. SO. >< See tJw form it»elf, Lamb* 56* 

»* Sou* 4Edw.IIL C.2* ISEdw.IIL BurJi, tit. Justices, § L 

■t. ± c. 2. I Stat* 26 Geo. II* c 27. See atw 

« Lamb. 93* ^ aUt 7 Goo< III* c. n* 
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ikree^ of the best reputation in each county, shall be assigned 
to be keepers of the peace- But these being found rather 
too few for that purpose, it was provided by statute 34 Edw, 11 L 
c, 1- that one lord, and three, or four, of the most wortliy 
men in the county, witli some learned in the la w^ shall be 
made justices in every county. But afterwards the number of 
justices, through the ambition of private persons, became so 
large, that it was tliought necessary by statute 12 Ric.II.c. 10. 
and I4Ric. II. cJl. to restrain them, at first to six, and after- 
wards to eight only. But this rule is now disregarded, and 
the cause seems to be, (as Lambaid observed long ago '*^} that 
the growing number of statute laws, committed from time to 
time to the ciiarge of justices of the peace, have occasioned 
also (and \ery reasonably) their increase to a larger number. 
And J as to their qualifications the statutes just cited direct 
them to be of the best reputation, and most worthy men in 
the county : and the statute 13 Hie. II. c.7. orders them to be 
of the most sufficient knights, esquires, and gentlemen of the 
law. Also by statute 2 Hen. V, st L c.4. and st.2.c. 1. they 
must be resident in their several counties. And because, 
contrary to these statutes, men of small substance had crept 
into the commission, whose poverty made tliem both covet- 
ous and contemptible^ it was enacted by statute 1 8 Hen, VK 
c. 1 1. that no justice should be put in commission, if he had 
not lands to the value of 20/. per mmnm. And, the rate of 
money being greatly altered since that time, it is now enacted 
by statute 5 Geo. I L c< 18. that every justice, except as is 
therein excepted, shall have 100/. /Jf?^ ammm clear of all de- 
ductions ; and, if he acts w itliotit such qualification, he shall 
forfeit 100/, Tliis qualification " is almost an equivalent 
to the 20/. per annum requireil in Henry tlie sixth's time : and 
of this ** the justice must now make oath. (11) Abo it is 



» Lamb, 34. 

" See biibop FWiwcMid's cukukdons 
in Ills chromcofti prciiosunu 



* St«t, 18 Geo* II. c. SO, 



(ll) The lOo/. per annum tnust be in lands, tenements, or herctlita- 
jnents m pcMse&sion, and must be at leasit held Rir a term ofei years certain. 
If it be not in poueBiiian, the estate necessarj' for qaalification rau«l be iti 
immeiiiatc reversion or remaiader, and of the clcur yearl)- value ot 300/. 
The statate, however does not eitend to corpo ratio n-jtist ices, pecfi, privy 

counsel lor*^ 
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provided by the act 5 Geo, 11. that no practising attorney, 
solicitor^ or proctor, sliall be caipable of acting as a justice of 
the peace. 

As the office of these justices is conferred by tlie king^ so 
it subsists only during his pleasure, and is determinable, 

1. By the demise of the crown ; that is^ in six months after ^, 
But if the same justice is put in com mission by the successor, 
he shali not be obliged to sue out a new dedimus^ or to swear 
to his qualification afresh "• : nor, by reason of any new com- 
mission, to take the oaths more than once In the same reign ^ 

2, By express writ under the great seal *, discharging any 
particulnr person from being any longer justice, S, By su- 
perseding the commission by writ of supersedeas^ which sus- 
pends the power of all the justices, but does not totally destroy 
it ; seeing it may be revived again by another writ, called a 
procedendo. *, By a new commission, which viituallyj thougti 
silently, discharges all the former justices that are not in- 
cluded therein ; for two commissions cannot subsist at once. 
5. By accession of the office of sheriff or coroner ^ For- 
merly it wTis thought, that if a man was named in any commis- 
sion of the peace, arid had afterwards a new dignity conferred 
upon him, that this determined his office; he no longer an- 
sw^ering the description of the commission : but now ^ it is 

p St&t. 1 Ann. c> 8. • Lamb. 6S. 

*J Stot. 1 Gco.iri. C.13, * Slat, l Mnr. st 2, c. 8. 

^ Stat. 7 Geo J 11^ c.9, ■ Stat* 1 EUw.Vl, c.7. 

counsellors, judges^ attorney, or solicitor-generaJ, or Welsh judge? within 
their respective jurisdictions ; nor to the eldest sons or heirs apparent of 
peers or lord* of parliament, or of any person quatified lo serve va knight 
of a shire i nor to the officers of the board of green cloth, comtotssbiicrs 
and principal officers of the navy, under-secretariea of $tiitc, or secretary 
of Chelsea college within certain timit^if nor to the heads of coUeges in the 
two universities, or mayors of Oiford and Cambridge. 

It is to be observed, that though the statute says no man without the 
specified qualification shall he capable of being a justice^ the acts which an 
unqunltfied person docs arc not therefore invalid. Ho exposes himself to 
t!ie penalty, but the cotisequences wouW be most pernicious if his acts were 
void ; if, for example, his warrant was of no authority, then all who acted 
under it, and, as they supposed, in execution of the law, would be trespassers, 
resistance lo them would be lawful, and aid aflbrded to them unlawful. 
See Margate Pitr C<ftJipitnt/ v. Hanmm^ 3 B. & A. S66* * 
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provided, that notwithstanding a new title of dignity, the jus* 
tice on whom it is conferred shall still continue a justice* 

The power, office, and duty of a justice of the peace de- 
pend on his commission, and on the several statutes which 
have created objects of his jurisdiction. His comnilsslon} 
first, empowers him singly to conserve the peace ; and there- 
SSi ] by gives hira all the power of the antient conser\'ators at the 
common law, in suppressing riots and afFrays, in taking se- 
curities for the peace, and in apprehending and committing 
felons and other inferior criminals* It also empowers any two 
or more to hear and determine ail felonies and other offences ; 
which is die ground of their jurisdiction at sessions^ of which 
more will be said in it's proper place. And as to the powers 
given to one, two, or more justices by the several statutes, 
which from time to time have heaped upon them sucli an in- 
finite variety of business, that few care to undertake, and fewer 
understand, the office ; they are such and of so great import- 
ance to the public, that the country is greatly obliged to any 
worthy magistrate, that without sinister views of his own will 
engage in this troublesome service. And therefore, if a well- 
meaning justice makes any undesigned ilip in his practice, 
great lenity and indulgence are shewn to liim in the courts of 
law ; and there are many statutes made to protect him in Uie 
upright discharge of his office"; wliich, among other privi- 
leges, prohibit such justices from being sued for any over- 
sights^ without notice beforehand i and stop all suits begun, 
on tender made of sufficient amends* But, on the oUier hand, 
any malicious or tyrannical abuse of their office is usually 
se%^erely punished j and all persons who recover a verdict 
against a justice, for any wilful or malicious injury, are en- 
tided to double cosU. (12) 

* StftL T Jii\h c*5* 2\ Jac.L c.13. 24 Qco.IL c. 44. 



{12) The protection nfEbrdcd to justices of the peacej is ixot calculated 
to ibielil them from rendering h futt compensation to parties whom they 
mny have even unwittingly injured in the honest diicharge of their sup- 
posed duty J but it enable* them to do so without the needles* expense 
■nd vexmtion of n kw suit. For this purpose the pluintiff ts bound lo give 
m calendar month's notice of his intention to sue, o^ the cause for which, 
ftad the procest by ifhidi, he m^m& to sue* Widun the month the 

justice 
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It is impossible upon our present plan to enter minutely 
into the particulars of the accumulated aothoritys thus com- 



jii&tict? may tender amends, and that he may have no difficulty to wliom 
to address himself, the pLmntiff'^s notice must be indorsed with the name 
11 nd place of abode of his attorney. If the justice neglects la tender 
amends, or tenders what the ptainiiff refuseSj and what afterwards appear 
to himself insufficient^ he may, at any time, even after action brought, 
if before issue joined, pc}* money into court as amendfi, which will have 
the same eflect as a tender made before action brought. Tliat eflfect ii 
in either ca^^ that if the jury find the amends adequate to the injury sus- 
tained, the verdict will be for the defendant. And it should be observed, 
that the eflect of these provisions being to turn the action into one in 
which a tender may be made, or money paid into court (secVoUIL p.soj, 
304, n.U» 12.), the courts will apply to it the same discretionary power 
which they exercise in other cases, and will therefore permit a defendant, who 
has not availed himself in time of the provisions of the statute, to withdraw 
hts plea upon payment of costs after i&$uc joined, and plead it again with 
a payment of money into court a* amende, Devaynea v, ^(?yf, 7Taunt,J5, 
So that in effect the jufiticc may now, in general, partly by force of the 
statute, and partly by permission of the court, tender amends at any time 
before the issue actually comes to trial. U the plaintiff accept the sum 
tendered or paid into court, the dispute ends in the speediest and most 
economical way for both panics j if he refuse, the defendant is not pre- 
judiced by his tender, because the statute allows hjm to plead not guilty 
at the same time, and the tender or payment of money is not taken to be 
a conclusive admission of the right of action, but the plaintiff* must prove 
hia case entirely, (not going hcyonfl the matter contained in his notice,) 
and also satisfy the jury that the amends oJfered were insufficient* 

Besides the two advantages now specified, the statutes give three others 
to the jnstices of pew re j the first is, tlrat the action must be brought within 
six months after the act committed ; the second, that it must be brought 
in the county in which it was committed ; the last, that the justice need 
not specially state upon the record his legal justification for the act which 
he has done, but may give it in evidence under the general plea of not 
guilty. 

Of coune, the question very often arises, under what circumstanees ft 
magistrate is entitled to these protections; in other words, when he can be 
said to have done the act complained of " in the execution of h»s office." 
It is obvious that these words must not be construed stricrly, because the 
statutes contemplate protection to persons who have unintentionally done 
wrong, and exceeded the jurisdiction of their office. Accordingly it has 
been held iti many cases^ that if the defendant honcstty intended to act as 
magistrate^ and the act done was in a matter within the jurisdiction of 
magistrates, lie is within the protection of the statutes, though he exceeded 
his powers, and transgressed the law. Bnggi v, Evci^ 2H.BL114. 
tVeiUr V. 7^.?, 9 East. JG4. 

If the verdict be for the plainiiC he will not b« entitled to double cotts, 
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mitted to tlie charge of these magistrates. I must therefore 
refer myself at present to such subsequent parts of these Com- 
mentaries, as will in their turns comprize almost every object 
of the justioe^s jurisdiction: and in the mean time recommend 
to the student the perusal of Mr- Lambard's eirenarchm^ and 
Dr< Burn's Justice of the peace; wlierein he will find every 
thing relative to this subject, both in antient and modem prac- 
tice^ collected wiUi great care and accuracy, and cLisjiosed in 
a most clear imd judicious method, 

[ $55 3 1 8HAIX next consider some officers of lower rank tluui 
tbo§e which have gone before, and of more confined juristlic- 
tion; but still such as are universally in use through every 
part of the kingdom. 

IV. FotBTHLY, then, of the constable. Tlie word constable 
is frequendy said to lae derived from the Saxon konrnj-jr^ipel, 
and to signify the support of the king. But as we borrowed 
the name as well as the office of constable from t!ie French, 
I am rather inchned tu deduce it, with sir Henry Spehnan 
and Dr. Cowel, from that language : wherein it is plainly de- 
rived from the Latin comes statndi^ an officer well known in 
the empire: su called because, like the grent constable of 
France, as well as the lord high constable of England, he was 
to regulate all matters of chivalry, tilts, tournaments, and 
feats of arms, which were performed on horseback. This 
great office of lord high constable hath been dbused in Eng^ 
land, except only upon great and solemn occiisions, as the 
king's coronation and the like^ ever since the attainder of 
Stafford duke of Buckingham uvider king Henry VJll. ; as in 
France it was suppressed about a century after by an edict of 
Louis XIIL*: but from his office, says Lambard^^, this lower 
constableship w as at first drawn and fetched, and is as it were 
a very finger of that hand. For tlie stiUute of Winchester % 
which first apjwints them, directs that> for the better keeping 

' Pbilip'i Ufc of Pole, ii. i U . Ms Edw. I* t, tu 

* of t^nitabl^ 5, 

tinier the judge whcj ifxvtk thi: ciutsi* ihaH itt u(H!ti court certify 9n lli« 
back of ihc n^conl, ihnt ttii; wjjurj- wai aijiliciaus wiJ wilfuL 
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of the peace, two constables in e%ery hundred and franchise 

shall ui^ect all matters relating to arms and armour* (13) 

Constables arc of two sorts^ high constables, and petty 
constables. The former were first ordainetl by tlie statute 
of Winchester, as before mentioned; arc appointed at the 
court ieets of the franchise or hundred over which they pre- 
side, or, in lie fault of that, by the justices at their quarter ses- 
sions ; and are removable by the same authority tljat appoints 
tliem** The petty constables are inferior officers in e\^ery 
town and |>arish, subordinate to the high constable of the 
hundred, first instituted about the reign of* EdwJIL These [[ 350 ] 
l^etty constables have two ofiices united in them : the one an* 
tient, the other modern. Their antient office is that of head- 
borough, tithing-man, or borsholder j of whom we formerly 
spoke % and who are m antient as the time of king Alfred: 
their more modern office is that of constable merely; which 
was appointed (as was observed) so lately as the reign of 
Edward IIL, in order to assist the high constable**. And 
in general the antient head-boroughs, tithmg-menj and bors- 
holders, were made use of to serve as petty constables ; though 
not so generally, but that in many places they still continue 
distinct officers from the coiistable* They are all chosen by 
the jury nt the court leet; or if no court leet be heldi are 
appointed by two justices of the peace ^ 

The geneml duty of all constables, both high and petty, 
as well as of tlie other officers, is to keep tlie king's peace in 
their several districts ; and to that purpose they are armed 
with very large powers, of arresting and imprisoning, of 
breaking open houses, and the like : of the extent of which 
powers, considering what manner of men are for the most 

* Siak.175. ^ Lamb. 9. 

" Spelm. GlouJ4S. ■ Stat. la&HCw. Ih C,l£. 

<= p&gi3 115^ 

{ 1 1) The cAse in Salkehl, p= 1 7S. iift^r cited, nnd another in the same book, 
p.380, the Qtii^m v. Wyat ere express, that high constables^ are officers 
at common bw, not first ordaineit by the f^Cntute of Win ton ; und Hnw- 
kUis stutts til ill to be the better opinio lu Certaitijy the statiUe docs not 
seem to l>c cretttirig or descrihmg a new ofEce, so much as imposing a duty 
upon aa existing and recognised offict^r; 
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IMft ptii into these dBeo^ il b petlnpt very veB dm tliey 
aie genially kept in igiioraDce.(14) One of tbetr principil 
duties arising from tibm ilatiite of WiDebeit^, vliidi s 
Uian, is Ui keep watdi and «iird in ih^ir i^apectiTe jn 
tioDi. Ward, gn^nl, or aatodiOf is duefly appiied Co lliQ' 
day-^time^ in order to apprebesid lioters, and robbers on tbe^ 
highways; the manner of doing which is left to the db- 
cretion of die justices of the peact^ and the constable': the 
by fid red being however ansiverable for all robberies com- 
mitted Uiereiii, by <|»y-lighi, hr having kepi n^ligent guard. 
Watch is properly applicable to the night only, (being called 
among our Teutonic ance^orsttucAi or imcfii ',) and it begins 
at the time when ward ends, and ends when that begins : for^ 
[ 357 ] by the statute of Winch^ter, in walled towns the gates shall 
l>e closf^ from sun*&ett!ng to sun-risings and watch shall be 
kept in every borough and town, especially in the summer 
season, to apprehend all rogues, vagabonds, and night-walkers, 
and make ibem give an account of themselves. The coti- 



f Dilt. Juct. c.tof. 






Hhidm^, Pu, 




(14) Mr. Christijui obserr^ with juitice upon this pasiage, that if the 
powers of the com table are dangerous, they ought to be curtailed by the 
legislature j but that every officer ou^ht to know the e^ent of his duty 
and authurity. In eipertencc it h found geaerally, that the r^pondbiUty^. 
under which con suites act, is n stifEcient check again&t a wanton abuse of i 
their aulhonty ; and the Ic^lature ba£ fck it necessary to extend to them^ 
the ftame kind of protection which they have atibrded lo magiitrate«^ in 
caACA in which they have unintentioimlly exceed ctl it^ 

By the 24 G. 2, c. 4 4. no action thai! be brought against any con&table^ 
or person acting by his order and in his aid, for any thing done in olxxlience 
to a ma^straEc*! warrant, until demand hat been made of a perusal and 
copy of the warrant, and that dctnmd neglected to be eotnplict.J with for 
the space of sjx days. If ihe demand be compiled with, and the constable 
sued atone without the justice/ or sued with him ; in either case, upon pro- 
duction and proof of a warrant, the juty shall find a verdict tor the con- * 
itablcj notwithstanding any defect of jurisdiction in the justice* 

Iletidt'i high and petty constables, there are special constable^ whom 
any two justices of the peace have the power of appointing upon the in- 
fonnAlion on oath of five respectable householders, that any tumult, riot,! 
or felony has inken place, or is likfJy to take place. In this case the ap--^ 
polfitment u compulsory ; but in all emergencies, magistrates may appoint 
and swear in any nomber of voluntary special constable* for the preserr- 
atbn of the peaci»» 
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stable may appoint watchmen, at his discretioi!, regulated by 
the custom of the place ; and these, being hU deputies, have 
for the time being the authority of their principal. But, 
with regard to the infinite number of other minute duties, that 
are laid upon constables by a diversity of statutes, I must 
again refer to Mr. Lam bard and Dr, Burn; m whose com- 
pilations may be also seen, what powers and duties belong to 
the constable or tithing-man indifferently, and what lo the 
constable only : for the constable may do whatever the tithing- 
man may; but it does not hold e convefso^ the tithtng-man not 
having an equal power with the constablei 

V- We are next to consider the surveyors of the high- 
ways* Every parish is bound of common right to keep the 
high-roads, that go through it, in good and sufficient repair j 
unless, by reason of the tenure of lands or otherwise, this 
care is consigned to some particular private person* From 
this burthen no man was exempt by our antieut laws, what- 
ever other immunities he miglit enjoy : this being part of the 
trinodu necessitm to m\nch every man's estate M'as tiubject; viz, 
expeditia cmfra hosteni^ areium cmsintttioy ei pontium reparation 
For, though the reparation of bridges only is expressed, yet 
that of roads also must be understood \ as in the Roman law, 
ad insiructiofies reparathnesque itmerum ft pmitinm^ ntdlum 
genus komimimi nuUimque digniiatis ac venerafionis merit is^ 
cesmre oportet ^. And indeed now, for the most part, the 
care of the roads only seems to be left to parishes ; that of 
bridges being in great measure devolved upon the county at 
large, by statute 22 Hen, VIIL c, 5, {15} If the parish Jne- 



(15) Tht liability of the inhabitants of the county which h ut comtnon 
law, the statute of H-S* being only in afFirmunce of the common law, ex,- 
tends to all bri<lges on highways which are not within any city or town 
corporate, and which no individual h by prescription, or the tenure ot his 
lands, bound to repair. If a new bridge of public utility be built by ati 
bn^vidual on a highway, substantially and coin m odiously, to the satisfac- 
tion of the county surveyor, and dedicated to and accepted by the public, 
the county arc bound to the future repairs ; if the bridge be unnecessary, 
or insufficJenily built, the county should indict it as a nuisance j or they 
will be deenicti to have accepted it, by continuing to use it after discovery 
of its tnutility, or imperfect construction. In all cases in whieh the county 

tf 
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glfl^ed these repatr% they might formerlj, m Aef may itiil,. 
be tndictetl fiir such their neglect : bui tt was doI that ic 
cutnbenl on any panicular officer to call the psridi t^gethcTf ' 
mod i€t them upon this work; for which reason, by the 
[ 558 ] siBliite S&3FtK^M.cB. surrejors of the highways woe 
Qfdered to he chosen in cfery parish \ 



Tbrse stinre^ws were originally, according to the stslfile 
of Philip mid Mary, to be apjxjintcd by the constable and 
churcli-wardens of tlie parish ; but now they are constituted 
by two nelgfabouring justices, out of such itiha.bitant5 or 
others as are dei^criljed in statute 13 Gea IIL c78^ and may 
baie salaries alloO^ diem for their trouble. (16) 



^ Hik D&ce, Mr. Xhltan ( joit. cap. 
JCXj mf% €immij «ns«cn Uwt of l&e 
^vFt O mrt twvm oT tbe R^vnuii ; but 
il iboold Hen tiaX tbcin w mn office 
uf itaber more dlgnQT iod antlioney 
dMi oan : not dntjr Iron eompvitig 
die methpii of ti3«^af aiiil xaaetidmg 



ilv Bonun waj^ with those of ecntii-^ 
trf |)ttridiei ; but •!«> tiecmtise one 
Thcfmuflp who ins die corals of dfee 
FUmtiiiiJi mj, ins r larti flMif Ibr the 
COfl^Ullltl vttli Joliui C^BT. [Oc^ ad 
Auk L 1. ep, U} 



b bcHind lo repvr, the liabiUtj extendi ta the naioi^iaiice of tfaroe Jiun- 
dr^ feet of the road next adjoinmg each ead of the bridge. B. v. IV^'l ^i- 
#i^ &/ Yorkikiret S East 349. R. t. InknUimas tf ikt eemmi^ </ Xml, 
t M>ft& SIX JL T. » nl i7i<iiji^ <^/ Fi^kMr^^ 7 E^i. 58a. Several (ub- 
fequmt fiiaiutai have been made on the suliject of county brtdgci, whkJi 
pbec the reguJiiUoa of the building and rcp?iri in the hamk of the justiraj 
at quarter »e«$tom, and arm thein with rJI ficces^ry powers ; the tnoit in 
poitaoc of these arc the 43 G.J. c.5d. the $2 0,s. cJlo., m^d the 5^0*$^ 

(16) By ihc IsG.X C.7& the constables, church wardeoi* furveyofi, and 
rated householders of each paruh arc bound annuaUj in September to 
make out a !ist of ten persons living within it^ which u to be returned to 
a meeting of the magi»tratei of the dtrkion in special »esiJons, Prom thit 
list, if they please, and if not, from the other inbahitanti, the magi^tratea 
arc lo ap|>oint the surveyors ; and a person so oppoinied h bound to tak» I 
the office under a penalty, and receives no talaiy; it b one of the pubHc J 
duties of an inhabttani, which he ia called upon to per^rm in hts turn un^ ' 
paid^ and be cannot be ap[)oinied again for three years after his scrricc. 
But if no Ibt bu rtliitneil, or llie person mtjKiintcd shall refuse to scrvi? 
the office, ilii! jititicef may then a|)[Joint any jicrKin although not an in- 
habit unt, wbd II willing to ^etvti and to this person thus taking upoa 
himielf an office which he has no public obligation oti him to perfonn, they 
hare the jjower uf assij^inf a salary. 
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Their afiice and duty consist in putting in execution a 
variety of laws for the repairs of the public highways ; that 
is, of ways leading from one town to anotlier : lOl which 
are now reduced into one act by statute 13 Geo, III, c. 78. 
which enacts, I , That they may remove all annoyances in the 
highways, or give notice to the owner to remove them ; who 
is liable to penalties on non-compliance* 2. They are to 
call together all the inhabitants and occupiers of lands, tene- 
ments, and iiereditaments within the parish^ six days in every 
year, to labour in fetching materials^ or repairing the high- 
w^ays: all persons keeping draughts (of three horses, &c.) or 
occupying lands, being obliged to send a teanx for every 
draught, and for every 50/, a year, which they keep or 
occupy ; persons keeping less than a draught, or occupying 
less than 50/- a year, to contribute in a less proportion : and 
all other persons chargeable, between the ages of eighteen 
and sixty-five, to work or find a labourer. But they may 
compound with the surveyors, at certain easy rates established 
by the act- And every cartway leading to any market-town 
must be made twenty feet wide at the least, if the fences will 
permit ; and may be increased by two justices, at the expense 
of the parish, to the breadth of thirty feetp 3, The sur- 
veyors may lay out their own money in purchasing materials 
for repairs, in erecting guide-posts, and making drains, and 
shall be reimbursed by a rate to be allowed at a special [ 359 ] 
scssiouii, 4-. In case the personal labour of the parbfi be 
not sufficient, the surveyors, with the consent of the quarter 
[or special] sessions, may levy a rate on the parish, in aid of 
the personal duly, not exceeding, in any one year, together 
with tile other liighway rates, the sum of 9d. in tlie pound ; 
for the due apphcation of which they are to account upon 
oath* (17) As for turnpikes, which are now pretty generally 
introduced in aid of such rates, and the law relating to them, 
these depend principally on die particular powers granted in 



(t?) The 15G.J-C.78. hat received some ainendmenti by mlHequent 

statutes^ cspedally in the three material points of the compnl^ry labour, 
the composition money in licii thereof, and tlie additional assessments* 
But I think it better to refer ihe rtader to BurnN Justice, title Highways, 
wberc he will find the subject txeated at Lengthy thitn to attempt an imper- 
fect accouut of them in t hi* place. 
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the sereral road acts, and upon some general proviskioVj 
which are extended to all turnpike roads in tlie kingdoaij^ 
by statute 15 Geo. III. c, 84. amended by many subsequent 
acts \ (18) 

VL I FROCEED therefof^ lastly, to con!»ider the overseers 
of the poor ; their original, appointment, and duty. 

The poor of England, till the time of Hen- V7IL, subsisted 
entirely upon private beneralence, and the charity of well- 
disposed Christians, For though it appears by the mirrour \ 
that by the common law the poor were la be ** sustained by 
«* parsons, rectors of the church, and the parishioners ; so 
^^ that none of them die for de&ult of sustenance ;^* and 
though by the statutes 12 RicIL c7- and 19 Hen, VIL c,12, 
the poor are directed to abide in the cities or towns w^herein 
they were bom, or such wherein they bad dwelt for three 
years, (which seem to be the first rudtnieots of parish settle- 
ments,) yet till the statute 27 Hen. VII L c.25-j I find no com- 
pulsory mediod chalked out for thb purpose : but tJie |ioor 
seem lo have been left to such relief as tlie human it^^ of their 
neighbours would afford them. The monasteries were, in 
partjcutar^ tlieir principal resource; and, among other bad 
effects which attended the monastic institutions, it was not 

: perhaps one of die least (tliough frequently esteemed quite 

odierwjse,) that ihey supported and fed a verj^ numerous and 
very idle poor> whose sustenance depended upon what was 

[ 560 ] daily dbtributed in ahns at the gates of the religious hous^. 
But, upon the total dissolution of these, the inconvenience 
of thus encouraging the poor in habits of indolence and 
beggary was quickly felt throughout the kingdom : and 
abandance of statutes were made in the reign of king Henry 
the eighth and his children, for proriding for the poor and 
impotent : which, the preambles to some of them recite, had 
of late years greatly increased. These poor were principally 



14 G«o.l£L cH. 3£; 57. tS. 
l«OmtlI. c.sa. ]8G«o.nLc.SI. 




(IS) Tbii» aad nmaj itihtequenl icli of txplanation and — , 

haw beea rqMiW by ibe S G. 4, cJSG., which U now the ^eneni tumfSke 
■etpfthekifq^dofii. 




Ch, 9. OF PERSONS, 360 

of two sorts ; sick and impotent^ and therefore unable to 
work ; idle and sturdy, and therefore able, but not willingj 
to exercise an honest employment* To provide in some mea- 
sure for both of these, in and about the metropolis, Ed- 
ward the sixth founded three royal hospitals ; Christ's and 
St, Thomas's, for the rehef of the impotent tli rough infancy 
or sickness ; and Bridewell for the punishment and employ- 
ment of the vigorous and idle. But these were far from being 
snflicient for the care of the poor througliout the kingdom at 
large: and thereforej after many other fruitless experiments, 
by statute 43 Eliz, c, 2,, overseers of the poor were appointed 
in every parish* 

By virtue of the statute last mentioned, these overseers are 
to be nominated yearly in Easter w^ek, or within one month 
after, (though a subsequent nomination will be valid "",) by two 
justices dwelling near the parish. They must be substantial 
householdersj and so expressed to be in the appointment of 
tlie justices ", 

Their office and duty, according to the same statutes, are 
principally these ; first, to raise competent sums for the neces- 
sary relief of the poor, impotent, old, blind, and such other 
being poor, and not able to work : and secondly, to provide 
work for such as are able, and cannot otherwise get employ- 
ment ; but this latter part of tlieir duty, which, according to 
the wise regulations of that salutary statute, should go hand 
in hand with the other, is now most shamefully neglected t 
However, for these joint purposes, they are empowered to 
make and levy rates upon the several inhabitants of the parish, 
by the same act of parliament ; which has been farther ex- [ 361 ] 
plained and enforced by several subsequent statutes. 

The two great objects of this statute seem to have been, 
L To relieve the impotent poor, and them only, 2, To find 
employment for such as are able to work ; and this princi- 
pally by providing stocks of raw materials to be worked up at 
their separate homes, instead of accumulating all the poor 
in one common workhouse ; a practice which puts the sober 

"* Str.n23. " 2 Lord EayaiplS94. 
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anJ diiigent upon a level (in point of their earnings) with 
those who are dissohite and idlej depresses the laudable emu* 
lation of domestic industry and neatness^ and destroys alii 
endearing family connexions, the only felicity of the indigent; ( 
Whereas, if none were relieved but those wh© are incapable 1 
to get their livings^ and that in proportion to their incapa^J 
city : if no children were removed from their parents but 
such as are brought up in rags and idleness; and if every 
poor man and his family were regularly furnished with em- 
ployment, and allowed the whole profits of their labour ; — a 
spirit of busy cheerftdness would soon diffuse itself through 
every cottage; work would become easy and habitual* when 
absolutely necessary for daily subsistence ; and the peasant 
would go through his task without a inurniurj if assured that 
he and his children (when incapable of work through infancy, 
age, or infirmity^) would then, and tlieu only, be entitfed to 
support from his opulent neighbours. 

Thjs appears to have been the plan of the statute of queen 
Elizabeth; in which the only defect was confining the ma- 
nagement of the poor to smalt parochial districts, which are 
frequently incapable of furnishing proijei* work, or providing 
an able director. However, tlxe laborious jjoor were then at 
liberty to seek employment wherever it was to be had : none 
being obliged to reside in the places of their settlement but 
sucli as were unable or unwilling to work, and those places of I 
settlement being only such where they were bofUj or bad made | 
their abode^ originally for three years °5 and afterwards (in 
the case of vagabonds) for one year only K 



C 362 i After tlie restoration a very different plan was adoptetl, 
which has i-endered the employment of the poor more difll- 
cult, by authorizing tlie subdivisign of parishes (19); has 



* Stat. 19 HiMi. Vir. eJ2< 1 Edw, 



p SliL 39E1u. c.4. 



(t9) Tl^is h hy the statute of l."5&HCh.s. c.l2.; but fw it can onlj Im 
ilbnc where the parish coiifcisy of two or more distinct vflls or towii&btp, 
and fitnnot frvim iti nizc reap ihc full and ordinnry benefit frorii the f^utiute 
ofEikabetlij ii does uot leem to be opcit to the objection which die iiu- 

thor 
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greatly increased their number, by coiifining them alt to their 
respective districts ; has given birth to the intricacy of our 
poor kws, by muhiplying aiKl rendering more easy the 
methods of gaining settlements; and, in consequence, has 
created an infinity of expensive law-suits between contending 
neighbourhoods, concerning those settlements and removals. 
By the statute 13 & H Car. IL c. 12. a legal settlement was 
declared to be gained l>y birth *■ or by itihabttanci^^ appreniice' 
skip, or service, for forty days ; within whicli period all 
intruders were made removable from any parish by two 
justices of the peace, unless they settled in a tenement of the 
annual value of 10/. (20) The frauds naturally consequent 
upon this provision, which gave a settlement by so short a 
residence, produced the statute 1 Jac. IL c. 1?. which directed 
notice in writing to be delivered to the parish officers, lieforc a 
settlement could be gained by such residence. Subsequent 
provisions alkywed other circumstances of notoriety to be 
equivalent to sucli notice given ; and those circumstances 
have from time to time been altered, enlarged, or restrained, 
whenever the experience of new inconveniences, arising daily 
from new regulations, suggested the necessity of a rem^y. 
And the doctrine of certifcates was hi vented, by way of 
counterpoise, tt> restrain a man and his funiily from acquiring 
E new settlement by any length of residence whateverj unless 

thor makes against it. By the ^tutute of Elizabeth, there could be no 
more than four overseers appointee^ nn*l they might be found in many 
cases inadequate to the cureful inspect! tin and euiploymcnt of the poor of 
extensive parifihea, 

(20) The words of the statute are, '* where he was lust legally settled, 
either as a native, householder, tojotirner^ apprentice, or servant, for the 
space of forty days at the least ;" so that a residence of forty day a even as 
a sojourner was sufficJent to ^ve a i^ttleaient. The statute is rather a 
statute of removal than of settlement, and applies to persons likely to be 
chargeable, who comr to settle b a tenement under the yearly valua of ten 
pounds. These mii^ht be removed within forty days after their coming; 
but then it must have been to a parish or township maintaining its own 
poor, in which they were born, or had last resided forty days in any of the 
specified capacities. If the persons had no such settlement, there was no 
power of removal- The law remtiins unchanged in this respect, cxt-ept with 
regard to natives of Scotland, Ireland, the isles of Man, Jersey, &c. who 
by the 59G.S* C.12. may now be removed with their families from any 
parish, in which they are chargeable to the place of their birth. See R^ 
V. Lecds,'}B,&A,49B. 
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€malMM^ of giraig sodi ccftificai£Sy and of comrse ccnfinies 
file poor m bcoie» where freqo^itJy do mievprntm enipl03nxiciit 
en be bd. (21) 

The Isw of «ettleiiienta amy be tberefore now redueed to 
the &Uoiri^ general heads ; or, a secdenieDt b a fMuish mftj 
be &oq[oirad, 1. By faVM / for, urbererer a child h first knoim 
to be, ibaf b always primd Jmn^ the place of settleni^iiy 
until foii>e oUier can be sbewn \ This is also generally the 
place of lettlemeDt of a b^taid chttd ' ; for a bastard, having 
[ 363 3 io the eye ol the law no father, cannot be referred to kh settle- 
ment, as other children niay *. BuL| in legitimate children^ 
tiioilgh the place of Urth be prima facie the setUemeni, yet it 
ii not coticluiiTely so; for there are, 2. SetUeinents by 
paraiiag/E^ being the settlement of one's father or mother : all 
legitimate cfaildreit being really setded in the parish where 
their pareiiU af« sailed, milil they get a new settlement for 
diemidresv (t3) A new settlement may be acqnlreil several 
ways ; a% 3. By marriage* For a woman, marrying a man 
that is settled in anolJier parish, changes her own settlement \ 
the law not permitting the separation of husband and wife **- 
But if the man has no settlement, her's is suspended during 
his life, if he remains in England, and is able to nrnintain 
her ; but In his absence, or after his death, or during {per-l 
haps) his inabiiity, she may be removed to her old settle- 
ment '^ {23} The other methods of acquiring settlements in] 



4 C«nh, 135. Comb. d€4. S4k. 
• aOk. 497. 



' &iLk. $m, 2 Lord tUniu 1 4tS, 
<• atra*544^ 

* Foley, SZ49. 251, SS9, Burr. Sctr 
a 570. 




(SI) S«e poit- p. 365. (n. S7.) 

(9f ) The pafub in wbich the f&tker ii Aetded li the s^ttletnent of tbe 
legitimiitc child ; but if the ftithcf bus no settlement, that^ which the moEher i 
hiid prviioudif to niarriu|it', %nmi be looked lo* See R. v. Si. Boioip/*\ ' 
Bunf. aC\J67. 

C23) In the case of tlie King v« Eliknm^ S East, 1 IS. ii was determinad^ 
thftt whcrts the husband hud no settlement, fhe wife by their muriial con- 
leni might be leparated from him, nnd retnoved to the place of her maiden 
•ettlemeat. But thu case was a good deal reflected on in that of the King 
T* L^tdi, 4D,&A. 498,^ and it was said to be agaiuit pnblic poJky and 
good nomli^ to permit the separation of husband and wife, even with their 

consent. 
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any parish are all reducible to this one, of/otiy dm/s* residence 
therein ; but this forty days' residence (which is construed to 
be lodging or lying there) must not be by fraud, or stealthi 
or in any clandestine manner ; but made notorious, by one or 
other of the following concomitant circumstances, I'he next 
method therefore of gaining a settlement, is, 4. By forty days' 
residence and no/ice. For if a stranger comes into a parish 
and delivers notice in writing of his place of abode, and num- 
ber of his family, to one of the ovei^seers, (which must be 
read in the church and registeredj) and resides there unmo- 
lested for forty days after such notice^ he is legally settled 
thereby * (23) For the law presumes that such a one at the 
time of notice is not likely to become chargeable, else lie 
would not venture to give it; or that in such case the parish 
would take care to remove him< But there are also other 
circumstances equivalent to such notice : therefore, 5. Mi*fifing [ 364 ] 
for a year a tenement of the yearly value of ten pounds, and 
residing forty days in the parish, gains a settlement without 
notice % upon the principle of having sulistance enougli to 
gain credit for such a house. (24) 6* Being charged to and 
paying tlie public iaxes and levies of the parish (excepting 
those for scavengers, highways*, and the duties on houses 

*Sut. l3&l4Car.lT*ct3. iJacIL * sUl. ISA 14 C»r.II. c,12. 
C.17. S&4W*4]VI. eJl. > Slat, 9 Geo. L c. 7. ^e. 



couiient. It 10 ay be iloubtcd therefore, wheilicr such n removal would 
now be sairctioned under any circurastttntes, and it is clear that oTvle8& with 
mutual conN^nt it would not be permitted. 

(S3) This head of settleiricnt h taken away by ihe 3^0.5. cioi. s.s* 
see post. p. J65. n.(t32). 

(34) This principle was entirely lost sight of in the numerous deeiaions 
oti this hcBtt of settlement; the result of which was that a party might 
gain a settlement by tv residence of forty days in a parish on a tenement of 
however smnll a value^ taken for however short a time, not less than forty 
days, without actual paymejit of any rent, even without stijmbtion for the 
payment of any^ if at the same time he occupied in that or any oUier parish 
any other tenement or tenemenu for fopiy days, the united annual values of 
which uuiounted to 10/, In the principle of stieh detisions it is clear tliat the 
party*& credit, or sulistance, could have no piace* A recent statute how ever 
(the i9 G.5r, c, 500 has eodeavoured to bring the law back to it j and enacti^ 
that to give n settlement the tenement muii be one, a housej or buildint% 
land, or both; within the parish; bona Jidc hired at to/* /vr annum ^ for 
one whole year ; and occupied, and ihe rent iiciuaJfy paid fi>r that time. 
VOL. J. C€ 
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sod windows ' (25) ; and, 7. ExecotB^ when legdlf ap- 
pcHDCed, BDj poblic parodiid g^En^ figrs whole jearinlke 
pariiliy as cfamch-waideD, &c. are both of them «qiimknt to 
DoCioe^ and gain a seukment % if coupled widi a residawe id 
bnj dajrs. 8. Being hired ibr a year, when munarried and 
chiMlfss^ and ierou^ a year in the same service (S6) ; an^ 9. 
Being bound an appraUieej giire the servant and ap pten t ic fc a 
settlement without noCioe^ in that place wl^rein they serve 
the last tatty days. This is meant to encourage application 
to trades, and going oat to repntable services, la Lastly, 
die having an esiaie of one^s own, and residing thereon tony 
days, however small the value may be, in case it be ac€|aired 
by act of law or of a third person, as by descent, gift, de- 
vise, &c. is A snfficknt settlement* : but if a man acquire it 
by his own act, as by purchase, (in it's popular sense, in 
consideration of money paid,) then unless the amsideration 
advanced bond Jide be SO/, it is no setdemoit for any longer 

' fllit.9lO«o.II.c.ia lSGco.111. ^ a^ S&4W. &M. cll. 8&9 
c-flS. W.III. c. 90. 81 GcD.n. ell. 

• 4Btat. sae4 W. Jk M. clI. ' Mk. 5S4. 



(95) To these exceptions must be added the assessed taxes by virtue of 
the 43 G. 3. cJ61. s. 59. This head of settlement was considered to be 
virtually destroyed by the operation of the 35 G. 5. c. 10 1., which prevented 
the acquisition of a settlement b}- the payment of rates, and levies in re- 
spect of a tenement of less value than 1()/. per annum ; because a settlement 
being gained by the occupation of a tenement of that value for 40 days, 
m condition more easily, and iu a vast majority of cases more speedily, per- 
formed, as well as more simply proved, than the payment of rates ; 
it never became necessary in fact to claim a settlement in respect of such 
payment. But as the 59 G. 5. c.50. has made a year's renting and occu- 
pation necessary to the gaining a settlement, whatever the value be, this 
head has been revived in cases where the value exceeds lo^. annually, aiul 
the poor's rates have been paid, but the occupation has fallen short of a 
year. R, v. St» Pancras, 2 B. & C. 1 22. 

(36) It would be vain to attempt any analysis of the numberless cases 
-which have been decided on minute dutinctions as to this head of settle- 
ment ; Imt I will only observe, that by a childless person in the text is to 
'be understood a person who has no uncmancipated children, that is, none 
who having acquired no substanthre settlement for themselves, may become 
chargeable to the parish by taking derivatively their father's settlement ; 
and that the service may continue legally the same, though there be various 
iiirlng* and different masters, if any part be under a hiring for a year, if 
nil the fmrth be uninterruptedly connected, and if the new masters be the 
Irgnl reiMTscntntivrs of the old one. 
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time than the person shall inhabit thereon ''. He is in no case 
renioviihle from his own property r but he shall not by any 
trifling or fraudulent pnrchase of bis own acquire a permanent 
and lasting settlement- 

All persons not so settled may be removed to their own 
parishes on complaint of the overseers by two justices of 
the peace, if they shall adjudge them likely to become charge- 
able to the parish into which they have intruded : unless they 
are in a way of getting a legal settlement* as by having hired 
E house of 10/. per ammnh or hving in an annual service; for [ 3^5 J 
then they are not removable ^. And in all other cases, if the 
parish to which they belong will grant them a certificate ac- 
knowliidging diem to be their parishioners, they^ cannot be 
removed merely because likely to become chaigeablcj but 
only when they become aciuaU^ chargeable K But such certi- 
ficated person can gain no settlement by any of tlie means 
above mentioned, unless by renting a tenement of 10/, per 
annum, or by serving an annual office in the parish, being 
l^ally placetl therein : neither can an apprentice or ser\*ant 
to such certificated pei'son gain a settlement by such their, 
service*, (27) 

* atftt, ^ Geo, L C.7. ' Slat* fi A 9 W.III. c^ 90^- 

• Salk.47:^, I Stau 12 Ann. c»I8, 



(27) A certiBLiite ba^ been defined to be " 11 most solemn acknowledg- 
ment by the parish which gives it, that the parties^ who are the subject of 
It, are their legally siettlcd inhubiUints.** The effect of it is to mtke those, 
who reside under it trrcnioveftble, untU actually chargeable, and also lii^.- 
capable of conferring a settlement In the certificated parish^ or acquinng 
one except by renting a tenement of lOi, a year, or cxceiiting an annnaJ 
of&ec! therein, k took its ri^e and was several times modified by statutes 
passed at a lime when a man was removeable, if only HJ^el^ to be charge- 
able to ihc parish in which he was resident; but when the 55 G. 3, c.lOK^ 
took away from ningistrates the power of removitig any one till he was 
actually chargeable, the great necessity for certificates died away^ and the 
practice of granting them has become less and less frequent. This pro- 
vision of the legislature however was necessarily accompanied with some 
others^ without which it would have worked great injustice ; In the first 
place, the settlement by mere residence with express notice was absolutely 
taken away; for a* the olijjcct of that notice wtti to warn the pariah officers 
and enable them t j remove in time where there was a likelihood of charge- 
abHityj and the power to remove imder such circumslaiices was now laken 

c C 2 away^ 
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m die gencnl hoadf of the km rebtiog to the 

pooTf wUdi, bj the iCTolntkm of the oomtiof jitice theioop 

vitfaiD m eentmy post, are brandied into m great variety. 

And jetf notwithatanding ihe pains that hare been tahea 

about them, th^ stfll remain rery imperfao^ and inadeqoate 

to the pmrpoeei th^ are designed fijr : a 6te that has geaoally 

attmded mostKif our statute kirs, where thqriunre not the 

feundation fltthe commop kw to build on. When the shires» 

the hundreds, and the tithingi^ were keptin the same admir- 

jUe Older in which th^ were disposed bjr the great Alfiredy 

tthere were no persons idle^ oonseqoently none but the im- 

.potent that needed idief : and the statute of M Eliz. seems 

tntirdy Ibonded oa the same principle. But when this ex- 

edlent scheme was negkctfJ and departed from, we cannot 

but obserre with concern what miserable shifts and lame 

espedients hare from time to time been adopted, in order to 

'patch up the flaws occasioned by this neglect There is not 

.a more necessary or nunne certain nuudm in the frame and 

• constitution of society, »than that every individual must con- 



- awajTy the notice was become useless to them, and therefore was not aU 
lowed to be operative for the individual. 2d. Unmarried women with 
child, and persons convictefl of felon v, or under the vagrant laws, were 
declared to be as such actually chargeable. As the child would be settled 
where bom, it wa» necessary to give a power to remove the mother More 
' the birth) who might else have been purposely kept from becoming actually 
• chnrgtMe in the parish in order to settle the child there. 

• ^%e fame statute contained a humane provision to {>revent removals of 
f^iupert beings made at improper times, which was of^en done in order to 
free the parish from the maintenance to which it was liable, till the exe- 
cution of the order. It therefore ciniK>wers the magistrates who make 
tlie order (and by the 49 G. 3. c.l94. the same power is given to any other 
,two magistrates) to suspend the execution of it so long as by reason of 
lickness or ^ny infirmity the pauper is unable or unfit to travel; when 
the order is so suspended with respect to the pauper himself, iu execution 
is also by tl»e 49 G,3, c.l24. to be postponed as to evcrj- other person 
named in k, and actually of the household or family when the order was 
made. During such suspension the pauper can gain no settlement by any 
act of his own in the parish in which he remains, and he remains there at 
the costs of the parish to which he belongs. And with respect to the 
children of unmarried women, who shall be bom while their mothers are 
residing in a parish under a suspended order, the statute declares their 
settlement to l>c in the parishes of their mothers, and not in the places of 
ibdr births. 
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tribute his sbare in order to the well-being of the community : 
and surely they must be very deficient in sound policy, who 
suffer one half of a parish to continue idle, dissolute, and un- 
employed ; and at length are amazed to find, that the industry 
of the other half is not able to maintain the whole. (28) 



(28) Perhaps the censure in the text upon the poor laws is too. severe 
and indiscriminate, as the statement of the police of the country in the 
time of Alfred is undoubtedly too highly coloured. Public opinion, which 
of late years set strongly against the whole system, has more recently suf- 
fered a considerable change; apd many of its ablest opponents seenv dis- 
posed to think that something in the nature of our poor laws is at least 
a necessary evil, while others are willing to concede that well administered 
and slightly modified they may be made a substantial benefit. I forbear 
to enter on so difficult and important a subject in a note, as the policy 
of a poor law system ; but it is undoubtedly to be regretted that the sys- 
tem of settlement in England is nipre encumbered with subtle distinctions 
and conflicting decisions than any other head in the law. The best ac- 
counts, of them may be found in Mr* Nolan's Treatise on the Poor Lat^s, 
and Burn's Justice, title Poor. 
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CHAPTER THE TENTH. 
^F THE PEOPLE, WHETHER ALIENS, 

DENIZENS, OR NATIVES.. 



ITAVING, in the eight preceding chapters, treated of per- 
sons as they stand in the public relations of maguirateif 
I now proceed to consider such persons as iaU und^ the deno- 
mination of Aepecple. And herein all the inferior ^d subordi- 
nate magistrates, treated of in the last chi^ter, are included. 

The first and most obvious division of the people is into 
aliens and natund-bom subjects. Natural-bom subjects are 
such as are born within the dominions of the crown of Eng- 
land j that is, witliin the ligeance, or, as it is generally cnll^, 
the allegiance of the king : and aliens, such as are born out 
of it. Allegiance is the tie, or Ugamen, which binds the sub- 
ject to the king, in return for that protection which the king 
affords the subject. The thing itself, or substantial part of it, 
is founded in reason and the nature of government ; the name 
and the form are derived to us from our Gothic ancestors. 
L^der the feodal system, every owner of lands held tliem in 
subjection to some superior or lord, from whom or whose 
ancestors the tenant or vasal had received them ; and there 
was a mutual trust or confidence subsistmg between the lord 
and vasaly that the lord should protect the vasal in the enjoy- 
ment of the territory he had granted him, and, on the other 
hand, that the vasal should be faithful to the lord, and defend 
him against all his enemies. This obligation on the part of 
the vasal was called his^ditas or fealty ; and an oath of fealty 
was required, by the feodal law, to be taken by all tenants to 
their landlord, which is couched in almost the same terms as 
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our antient oath af allegiatice'*; except that in the usual oath 
of fealty there was frequently a SBving or exception of the 
faith due to a superior lord by name, under wliorn the kind- 
lord himself was perhaps only a tenant or vasaL But wlieii 
tlie acknowledgment was made to the absolute superior him- 
self, w:ho was vasal to no man, it was no longer called tlie 
oath of fealty* but the oath o( allegiance; aud therein the 
teni^nt swore to hear faith to his sovereign lord, in opposition 
to all meuj without any saving or exception ; '' eanira omnni 
" homines ^delitatem Jecit ^" Land ^eld by this exalted 
species of fealty was called Jeudum ligimti^ a liege fee ; the 
vasals homines Hgitj or liege meu; and the sovereign their 
dominm lighiSy or liege lord. And when sovereign princes 
did luumage to each other ibr lands held untler their respective 
sovereignties, a distinction was always made between simple 
homnge, which was only an acknowledgment of tenure "" ; and 
iiege homage, which included the fealty before mentioned, 
and the services consetjuent upon it. Thus when our Ed- 
ward 1 1 L* in 13^9, did homage to Pliilip VL*of FranGe> for 
his ducal dominions on that continent, it was warmly disputed 
of what species the homage was to be, whether liege ot simple 
homage /^^ But with us in England, it becoming a settled 
principle of tenure, that all lands in the kingdom iire holden 
of the king as tlieir sovereign and lord paramount, no oatli 
but that of fealty could ever be taken to inferior lordsj and 
the oath of allegiance was necessarily confined to Uie person 
of tlae king alone. By an easy analogy die term of allegiance 
was soon brought to signify all other engagements which are 
due from subjects to tlieir prince, as well as those duties 
wfatch were simply and merely territorial. And the oath of £ 369 ] 
allegiance, as administered for upwards of six hundred years % 
contained a promise " to be true and faithful to the king and 
" his heirs, and truth and faith to bear of life and limb and 
" terrene honour, and not to know or hear of any ill or 
damage intended him, without defending him therefrom." 
Upon which sir Mattliew Hale ^ makes this remark ; that it 
was short and plain» not entangled with long or intricate 

• a Feud. 3t 6f 7. ' Mirror, c. 3. $ 35. Flcta. 3. 16. 

<* 2 Faud. 99* BriUoo. c. 29. 7 Rep. C«lvin*9 cwse.e^ 

« 7 Rtfp. Carvin'6 c»^, 7. » 1 Hmh P»C. es, 

^ S C«it. 401. Mod. Uo. Hite, xxtu 
430. 
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of one prince J lo whom he owes all^tance, may be eutaiigled 
by subjecting himself absohitely to another : but it is his own 
act that brings him into these straits and dilTiculties, of owing 
service to two masters; and it is unreasonable tliat, by such 
voluntary act of his own^ he should be able at pleasure to 
unloc^e those bands by which he is connected to his natural 
prince* 

LocAi. allegiance is such as is due from an alien, or stran- 
ger born, for so long time as he continues within tlie king's 
dominion and protection ** ; and it ceases the instant such 
stranger transfers himself from this kingdom to another. 
Natural allegiatice is therefore [perpetual, ajid local temporary 
only : and that for diis reason, evidently founded upon the 
nature of government ; that allegiance is a debt due from tlie 
subject, upon an impUetl contract with the prince, that so 
long as the one affords protection, so long the other will de- 
mean himself faithfully. As dierefore the prince b alwa3^s 
under a constant tie to protect his naluraUbom subjects at 
all times and in all countries, for this reason their allegiance 
due to him is equally universal and permanent. But, on the 
other liandf as the prince affords his protection to an alien 
only during his residence in this realm, the allegiance of an 
alien is confined (in point of time) to the duration of such his 
residence, and {in point of locality) to the dominions of the 
British empire* From which considerations sir Matthew 
Hale*5 deduces this consequence^ thar^ though there be an 
usurper of the crown, yet it is treason for any subject, while 
the usurper is in full possession of the sovereignty, to pnictise 



P 7 Kcp. Q. 



'* 1 Hal. P,&^. 




caae of Dot deiH* J%0mtM v. Ackiam, 9 B,&C,779* ia which it was bolden, 
il»Mt Upon (he recognition by his late iDajesty of the Uiikcil States of An»e^ 
rit*a to be free, sovereign, and independent states, in the treaty ot* V\xrk in 
1785, under the sanction of the Britbh legislature, 22 G*-^. c,4^., the nn- 
turttl-horn subjects of his majesty adhering to the United Slatei ceased to 
be ^nbjcLU af the crown of England, ond became alien;! and incapable of 
inhmting htnds in England . That the natives of Great Britain are aliens 
Qtii] iiicafwdile of inlieriting landi in the United Slates of America, had l«*e(i 
previo«ily hoSden in the case o£ Brighfi Lettee v. Rochegier, TWhcuton** 
Keporti of Ctiie« in the supreme eourt of (he United 8t«te«p SS5. 
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any thing against liis crown and dignity : wherefore^ although 
the true prince regain the sovereignty^ yet such attempts 
ngainst the iistir|ier (unless in defence or aid of the rightful 
king) have been afterwards punished with death j because of 
t)ie breach of that temporary allegiance which was due tci 
him as king de fmto. And upon this footing, after Ed- 
ward IV, recovered the crown, which had been long detained 
from his house by the line of Lancaster, treasons committed 
against Henry VI, were capitally punished ; though Henry 
had been declared an usurper by parliament, (3) 

This oath of allegiance, or rather the allegiance itself, is 
held to be applicable not only to the political capacity of the 
king, or regal office^ but to his natural person and bloods 
royal ; and for the misap[>lication of their allegiance, viz. to 
the regal capacity or crown^ exclusive of the person of the 
king^ were tlie Spencers banished in the reign of Edward IL " 
And from hence arose that principle of personal attachment 
and affectionate loyalty which induced our forefadiers (and 
if occasion required, would doubtless induce their sons) to 
hazard all that was dear to them, life, fortune, and family, in 
defence and support of their liege lord and sovereign. 

This allegiance then, both express and implied, is the duty 
of all the king's subjects, under the distinctions here laid 
down, of local and temporary, or universal and perpetual- 
Their rights are also distinguishable by the same criterions of 
time and locality ; natural-born subjects having a great variety 

^ I Hid. P. a ei. 



(3) See Foster's Crown Law, discoiLrse the fourth, p.5&G. The prinnplo 
bid down aa to teu^porury alliance being due to a king defuHo appeari 
to be correct i but ihe instance put of punishment inflictcKl iti the reign of 
Edward the Fourth for treason a^jainst Henry the Sixth is extremely doubt- 
ful Sir Ralph Grey is the person mentioned by Lortt Hale, but he was 
laken in actual rebellion agmnst Edward the Fourth some years after he 
liad been in full possession of the crown, and hi& treaaoii against Henry 
the Sixth appears to be mentioned only to account for hi^ being degraded 
before he was beheadedj which distinction from others who sulfered at 
the same timcj he obtained pur caute de sun perjury, ei donhleiwitf qu^ U 
avoit fmi fxl rotf flWi, G Jades i?ov, ei mtm al roi/ Edward h Quurt, que 
ore r*i* 
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of rlghtir, which they acquire by being born within ihe king's 
ljg6^nce, and can never forfeit by any distanco of place or 
time, but only by their own misbeliaviour : the explanatroii 
of which rights is the prlncipnl siibjecl of the two first books 
of these commentaries. The same is also in some degree the 
case of aliens ; though their rights are much more circum- 
scribed, being acqulreil only by residence here, and lost 
whenever they remove. | shall however here endeavour to 
370 ] chalk out some of the principal lines whereby they are dis- 
tinguished from natives, descending to farther particulars 
when they come in course. 

An alien born may purchase lands or other estates : but 
not for his own use : for the king is thereupon entitled to 
them '• If an alien could acquire a permanent property in 
lands, he must owe an allegiances equally permanent with 
that property, to the king of England; which woukl pro- 
bably be inconsistent with that which he owes to his own 
natural liege lord : besides that thereby the nation might in 
time be subject to foreign influence, and feel many other in-.' 
conveniences. Wherefore by the civil law such contract 
were also made void * : but the prince had no such advantage 
of forfeiture thereby as widi us in England. Among other 
reasons which might be given for our constitution, it seems 
to be intended by way of punishment for the ahen*s presump- 
tion, in attempting to acqube any landed property : for the 
vendor is not affected by it, he liaving resigned his right, and * 
received an equivalent in exchange. Yet an alien may acquire 
a property in goods, money, and other personal estate, or may 
hire a house for his habitation " : for personal estate is of a 
transitory and moveable nature ; and, besides, this indulgence 
to strangers is necessary for tlie advancement of trade. Ahens 
also may trade as freely as other people ; only they are subject 
to certain higher duties at the custoni-honse (4) ■ and there 
are also some obsolete statutes of Henry V ML, prohibiting" 
alien artificers to work for themselves in this kingdom: but it 
i^ generally held that they were virtually repealed by statute 






7 R^vJT. 



(4) Tti««e beve beett repealed* gcc nntei p. SI 6* n- Cl^}v 
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5 Eliz. C.7, (5) Also an alien may bring an action con- 
cerning personal property, and may make a will, and 
dispose of his personal estate * : not as it is in France, whem 
tlie king at the death of an alien is entitled to all he is worth, 
by the droil d'auhaine or ^is albinaim''^ unless lie lias a 
peculiar exemption. (6) M^hen I mention these rights of an 
alieuj I must be understood of alien friends only* or such 
wliose countries are in peace with our's : for alien enemies 
have no rights^ no privileges, unless by the king's special 
favour during the time of war. 

When I say that an alien is one who is born out of the 
king's dominions, or allegiance, this also must be under- 
stood with some restrictions. The common law indeed stood C 373 2^ 
absolutely so, with only a very few exceptions : so that a 
particular act of parliament became necessary after the resto- 
ration ^ ** for the naturalization of children of his majesty's 
" English subjects, born in foreign countries during the late 
" troubles." And this maxim of the law proceeded upon a 
general principle, , that every man owes natural allegiance 
where he is born, and cannot owe two such allegiances, or 
serve two masters, at once- Yet the children of the king's 
embassadors born abroad were always held to be natural sub- 
jects * : for as the father, though in a foreign country, owes 
not even a local allegiance to the prince to w liom he is sent ; 
so, with regard to the son also, he wa.s lield (by a kind of 
postliminium) to be born under the king of England's allegi- 
ance, represented by hisi father, the embassador. To encou- 
rage also foreign commerce, it was enacted by statute 
25 EdwJIhst,2, that all children born abroad, provided both 
their jiarents were at the time of the birth in allegiance to the 
king, and the motlier had passed the seas by her husband's con- 



* A word derived frotQ (\HU naiui. 
Spelin. GJ* 24. 



Stat, sg Ctr. 9. c. €* 
7 Rifp.]S. 



(5) Bee Vol, JL p.293» n.C6)w 

(€) Tbe constiliieiU assejublv in IT&O and 1791 i?ntirdy alH:ilbhe«l ibc? 
dmit ^aukame; bu\ the Code Civil lra« restrained the operi*tiori of the^ 
l«W$ to the nutives of thost? coiintriei ia which no i'Xwh right exists iign»»»».t 
FrencUua:ii. Sec Code Civil, l.L iiul. s.lL 
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sent, mtglit inherit as if born in England : and accorilingly it 
hath been so adjudged in behalf of merchants *, But by several 
more modern staitites ^ these restrictions are still farther taken 
off: so that all chiklrenj born out of the king's ligeance, 
whose fathers (or grandfathefs by the father's side) were 
natural-born subjects^, are now deemed to be natural-born 
subjects themsclvesj to all intents and purj>oses ; unless tlieir 
said ancestors were attainted, or banished beyond sea^ for 
high treason; or were at the birth of such children in tbe 
service of a prince at enmity with Great Britain- (7) Yet the 
grandchildren of such ancestors shall not be privileged in re- 
spect of the alien's duty, except they be protestants, and 
[ S74 ] actually reside within the realm; nor shall be enabled to claim 
any estate or interest, unless the claim be made within five 
years ader the same shall accrue* 

The children of aliens, born here in England, are, gen^ 
rally speaking, natui-al-born subjects and entitled to all the 
privileges of such. In which the constitution of France 
differs from ours \ for there* by their j>*s albinatus^ if a child 
be born of foreign parents, it is an alien *^. (8) 

A DENIZEN is an alien born, but who has obtained tx 
donaiione regis letters patent to make him an English subject i 
a high and incommunicable branch of the royal prerogative \ 
A denii^en is in a kind of middle state* between an ahen and 
natural-born subject, and partakes of both of them. He 
may take lands by purchase or devise, which an alien may not ,- 
but cannot tate by inheritance * : for his parent, througli wlioui 
he must claim, beuig an aUen, had no inheritable blood, and 



Oni 3. 

*' 7 Ana. c S* 4 Geo. IL c. 2h mnd 
IB Geo. ^ e. 91. 



* Jcnk. Cent. 3, dtet irmmire /ran- 
cois. SI?. 

^ 7 Rep. C^lTia** caie. 35. 
^ Co, Liu. 8. m. 



(7) But the childreti of a Driiish mother married to a foreieuer arc •licuf 
if horn abroad* 4TJl,3oo. Duromc v. Janei, 

(8) But now a ehih! bom in Fmiicc of foreign (lafcat^, may, within a 
year after aiiaininfr 21 )e«ri, claim the c ho meter of o i^YincKman^ de- 
claring, if not then rtnident iu Fraticc, his intention to fix therCi and at*- 
tiifilly fixing thfrt within a year from «iich dcclarnljon* Corle Cfvflj I»<. 
tit,!.* 1>. 
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therefore could convey none to the son. And, upon a like defLct 
of hereditary blood, the issue of a denizen, born bi^fme 
denis^tion, cannot inherit to him ; but his issne born nfte^- 
may K A denizen is not excused « from paying tlte alien's 
duty, and some other mercantile burtliens* And no denizen 
can be of the pi-ivy council, or either house of parliament, or 
have any office of trust, civil or military, or be capable of 
any grant of lands, &c. from the crown ^. 

Naturalixatjon cannot be pertbrmcd but by act of 
parliament : for by this an alien is put in exactly tlie same 
state as if he had been born in the king*s ligeance ; except 
only that he is incapable, as well as a denizen, of being u 
member of the privy council or parliament, holding oJhces, 
grants, Slc. ^ No bill for naturalt^xuiou can be received in 
either house of parliament, without such disabling clause in 
it^: nor without a clause disabhng llie person from obtaining 
any immunity in trade thereby, in any foreign country; un- 
less he shall have resided in Britain for seven years next after 
the commencement of tlie session in which he is naturalized ^ 
Neither can any person be naturalized or restored in blood, 
unless he hath received the sacrament of the Lord's sup|^r 
within one month before the bringing in of the bill; and 
unless he also takes die oaths of allegiance and supi*emacy in 
tlie presence of the parliament L But these provisions have 
been usually di*»pcnsed with by special acts of parliament, 
previous to bills of naturalization of any foreign princes or 
princesses "\ 

Thkse are tlie principal distinctions between aliens, deni* [ 37S 3 
zens, and natives: distinctions, which it hath been frequently 
endeavoured since the commencement of this century to lay 
almost totally aside, by one general naturalization act for all 
foreigti protestants. An attempt which was once carried 
into execution by the statute 7 Ann. c*5.; but this, after three 
years' eiq>erience of it, was repealed by the statute 10 Ann* 

^ Co. Uti. 5. Viugh. S8^. ^ Stat. H Geo. lit. t^.'^'l. 

• Stat. 22Hen.VIIT. c. 8, ^ SiiL Tjiwr X. c. 2, 

** StaL 12 W. II L c. 2, "» Stat, 1 Ann, cJ, 7 Geo, 11. c*5* 

' ilW. Geo* II* f. 34. 4 Geo. til. c. 4* 
StttL 1 Geo.L fX*% (^4. 




575 THE RIGHTS Book L 



€• 5. except one daiuey which was just now ibentioiicd» fcr 
natnniliwng the diildreii of English psrents bom afanMid. 
HowefCTy eveiy foreign wwnmi, who in time of wir serfes 
two yean cm board an English shqp by Tirtne of the king^a 
prodamation, is ipaofsuto naturalized, onder the like restric- 
tions as in rtatnte 12 W.IIL c.2."; and all foreign pro* 
testants and Jew8» upon their residii^ seven years in any 
of the American cdonies, without being absent above two 
months at a time, and all foreign protestants serving two 
years in a military capacity there, or being three years em- 
ployed in the whale fishery, without afterward absenting 
themselves fvom the king's dominions for more than mie 
year, and none of them falling within the incapacities de- 
clared fay statute 4 Geo. II. c 21. shall be (upon taking the 
oaths of allegiance and abjuration, or, in some cases, an 
affirmation to the same efiect) naturalized to all intents and 
porposes, as if they had been bom in this kingdom ; except 
as to sitting in parliament or in the privy council, and holdfaig 
offices or grants of lands, &c from the crown, withm the 
kingdoms of Great Britain or Ireland ^ They therefore are 
admissible to all other privileges which protestants or Jews 
bom in this kingdom are entitled to. What those privileges 
are, with respect to Jews ^ in paiticular, was the subject of 
very high debates about the time of the famous Jew-bill '^ ; 
which enabled all Jews to prefer bills of naturalization in 
parliament, without receiving the sacrament, as ordained by 
statute 7 Jac, I. It is not my intention to revive this contro- 
versy again ; for tlie act lived only a few months, and was 
then repealed ' : therefore peace be now to it's mafies. 

" Scat. IS Geo. II. c. 3. Jews till tbeir banishment in 8 Edw.J. 

* Scat 1 3 Geo. 1 1, c.7. 20 Geo. 1 1, may be found in Vrjnne*sdcmurrfr, and 

C.44. SSOeOb II. C.45. 2Geo.III. in MiAloy dejurt mariimo, b.S. cS. (9) 

c 25. 13 Geo. III. c. S5. ^ Scac S6 Geo. II. c 86. 

f" A pretty accurate account of the '' Stat. 27 Geo. II. c.l. 

(9) Sec a learned note on the saiue subject in Mr. Turner's Histor)- of 
England, at the end of the reign of Edward I. 
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CHAPTER THE ELEVEKTIf. 

OE THE CLERGY. 

T^HE peop^e, whedier aliens, denizens, or natural-bom 
subjects, are divisible into two kinds ; the clergy and 
laity : the clergy, comprehending all persons in holy orders, 
and i» ecclesia^tiqal offices, will, be the subject of the follow- 
ing chapter. 

This venerable body of men, being separate and set i^^rt 
from the rest of the people, in order to attend the more closely 
to the service of Almighty God, have thereupon large privi- 
leges, allowed them by our municipal laws : and had formerly 
much greater, which were abridged at the time of the re- 
formation, on account of the ill U3e which the popish clergy 
had endeavoured to make of them. ]for, the laws having 
exempted them from almost every personal duty, they at- 
tempted a total exemption from every secular tie. But it is 
observed by sir Edward Coke *, that, as the overiowing of 
waters doth many times make the river to lose its proper 
channe>, so in times past ecclesiastical persons, seeking to 
extend their liberties beyond their true bounds,, either lost 
or enjoyed not those, which of right belonged to them. The 
personal exemptions do ipdeed for the most part continue. 
A clergyman cannot be compelled to serve osx a. jiiry, nor to 
appear at a court*leet or view of frank-pledge ; which al» 
most every other person is obliged to do ^ : but if a layman is 
summoned on a jury, and before the trial takes orders, he shall ' 
notwithstanding appear and be sworn ^. Neither can )ie be 
chosen to any tempor^j^ office ;. as bailiff, reeve, txuifitable, [ 377 ] 

• 2liitc.4. 'i^I^m'i^ 

^ F. N.B. 160. 9lnti.A. 
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or the like, in regard of his own continual attendance on 
the sacred function ^. During his attendance on divine ser- 
vice he is privileged from arrests in civil suits ^ In cases 
also of felony, a clerk in orders shall have the benefit of his 
clergy, without being branded in the hand ; and may likewise 
have it more than once: in both which particulars he is 
distinguished from a layman ^ (J } But as they Jiave their privi- 
l^ies, so also they have their disabilities, on account of their 
spiritual avocations. Clergymen, we have seen S are inca- 
pable of sitting in the bouse of commons; and by staUite 
21 Hen. VIIL c. IS. are not (in general) allowed to take 
any lands or tenements to farm, upon pain of 10/. pet- 
month, and total avoidance of the lease ; nor upon ^M^e 
pain to keep any tanhouse or brewhouse ; nor shall engage 
in any manner of trade, nor sell any merchandize, under 
forfeiture of the treble value. (3) Which prohibition is con- 
sonant to the canon law. 

In the frame and constitution of ecclesiastical polity there 
are divers ranks and degrees which I shall consider in their 
respective order, merely as they are taken notice of by the 
secular laws of England ; without intermeddling with the 
canons and constitutions by which the clergy have bound 
themselves. And under each division I shall consider, 
1. The method of their appointment; 2. Their rights and 

^ Finch. L.88. ^ 2 Inst. 637. Sut. 4 Hen. VII. 

• Stat. 50 Ed. III. C.5. 1 Ric.II. c.lS. & 1 Edw. VI. cl2. 
C15. « page 175. (2) 



(1) SeeVol.IV.p.373. n.(7). 

(2) See note (24), 

(3) The 21 H.8. cAZ. so far as regards the occupation of farms by cler- 
gymen, and their buying and selling, was rcpeoled by the 57 G.3. c.99. ; 
iivhich by s.2. restrains nil beneficed or dignified clergymen, and all curates 
or lecturers from taking to farm more than eighty acres without the writ- 
ten consent of the bishop specifying the number of years, not exceeding 
seven, for which it is granted. The penalty for renting more than eighty 
acres without such permission is 40i. annually for every acre exceeding 
that number. By s.3. the same persons are prohibited from carrying o^n 
any trade, or buying and selling for lucre, upon pain of forfeiting the value 
of the goods so bought or sold ; and the contracts entered into by them 
in say such tnid« or dealing are made utterly void. 
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duties ; and, 3* The manner wherein their character or office 
maj cease. 



L An arch-bisliop or bishop is electetl by the chapter of 
hLs cathedral church, by virtue of a licence from the crown. 
Election was, in very early timesj the usual mode of eleva- 
tion to the episcopal chair throughout all Christendom ; and 
this was promiscuously performed by the laity as well as the 
clergy'': till at length it liecoming tumultyousj the empe^ 
rors and other sovereigns of the respective kingdoms of Eu- [ 378 ] 
rope took the appointment in some degree into their ovkn. 
hands; by reserving to themselves the ri^ht of confirming 
these elections, and of granting investiture of the temporal- 
ties, which now began almost universally to be annexed to 
this spiritual dignity; without which confirmation and in- 
vestiture, the elected bishop cotdd neitlier be consecrated nor 
receive any secular profits. This right was acknowledged in 
the emperor Charlemagne, A. D, 773, by pope Hudiian L, 
and the council of^ Lateran ^, and universally exercised by 
other christian princes : but the policy of the coint of Rome 
at the same time began by degrees to exclude the laity from 
any share in these elections, and to confine them wholly to 
the clerg}', which at length w^as completely effected ; the mere 
form of election appearing to the people to be a thing of little 
consequence, while the crown was in possession of an abso- 
lute negative, which was almost equivalent to a direct right 
of nomination. Hence the right of appointing to bishop- 
ricks is said to have been in the crown of England "^ (as 
well as other kingdoms in Europe) even in the Saxon times; 
because the rights of confirmation and investiture were in 
effect {though not in form) a right of complete donation '. 
But when, by length of time the custom of making elec- 
tions by the clergy only was fully established, the popes 
began to except to the usual method of granting tliese inves- 



•* p» derum ti popuium. Pftlm, 25* 
a Roll. E«p. 102. Mat. P»ri% J, 27. 
1095, 

' IlecretA. diti. 63- c. SS., 
^ Patmi 2S, 

' " A^i*//it ekciio praehtttrum (mnl tvm a rtge fioilutabant 
** «r*a In^pki) erat mere Hb^a ei Ang^ Ll. ^m* ^ 



** tananica ; *ed omnet dignUaits^ tam 
" eidMCQiforum fuam aNtatvm, |mt an* 
** nsi/uiH ift hacuium rrgir curia jfnf 
ti nta camjiificenlia confertbtU^'* Ftn^s 
clericoM H manachos fmi eifctht Med eUc- 
Stilden. Jan, 
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titures, which wm per mmulum et baculunif by tha ptince 
delivering to the prelate a ring, and pastoral staff or crosier : 
pretending that this was an encroachment on the churcVs 
authority^ atid an attempt by these symbols to confer a spi- 
ritual jurisdiction : and pope Gjegory VI I^ towards the close 
of the eleventh century^ published a bull of excommunica^ 
tion against alt princes who should dare to confer investi- 
tures, and all prelates who should venture to receive them "**. 
This was a bold step towards effecting the plan then adopted 
C 379 3 by the Roman see, of rendering the clergy entirely independ- 
ent of tlie civil authority : and long and eager were the c^m- 
tests oceasLoned by this papal claim* But at length, wheu 
tlie emperor Hejny V, agreed to remove all suspicion of ert- 
croachment on tlie spiritual characterj by conferring investi* 
tnres for the future pet' scepirum and not per amiulum el bacu- 
Jum ; and when the kings of Engknd and France consented 
also to alter tiie form in their kingdoms, and receive onljr 
homage from the bis^hops for their temporal ties, instead of in^ 
vesting them by the. ring and crosier ; the court of Jlome fouad 
k prudent to suspend for a while it*s other pretensions •*, (I-) 



This concession was obtained from king Henry the first iu 
England, by means of tljat obstinate and arrogant pr^lai^ 
arch-bishop Anselm ** ; but king John (about a century after- 
wards), in order to obtain the protection of the pope against 
his discontented barons, was also prevailed upon to give i^ 
by a charter, to all the nKinasteries and cathedruls in llie 
kingdom, the free right of electing their i>relates, whether 
abbots or bishops: reserving only to the crown the custody 
of the lemporalties during the vacancy : the form of granting 
a licence to elect {which is the original of our conge d^tdu^c)^ 
on refusal whereof the electors might proceed witliout k ; 
and the right of approbation afterwards, which was not 
to he denied without a reasonable and lawful c*u&e ^. This 
grant was expressly recognized and confirmed in king 
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John's magna charta % and was again established by statute 
25Edw, IILst,6.§3. 




But by statute 25 Hen* VII L c. 20* the micient right of 
nomination was^ in effect, restored to the crown : it being 
enacted that, at every future avoidance of a bishoprick, the 
king may send the dean and chapter his usual licence to pro- 
ceed to election ; which is always to be accompanied with a 
letter missive from the king, containing the name of the per- 
son whom he would have them elect : andj if the dean and 
chapter delay their election above twelve days^ the nomin- 
ation shall devolve to the king, who may by letters patent ap- [ 380 ] 
point such person as he pleases. This election or nomin- 
alionj if it be of a bishop, must be signified by the king's 
letters patent to the arch-bishop of the province : if it be of 
an arch-bishop^ to the other arch-bishop and two bishops, or 
to tour bishops; requiring them to confirm, investj and con- 
secrate the person so elected : which they are boimd to per- 
form immediately^ without any application to the see of 
Rome. After which the bishop elect shall sue to the king 
for his temporahiesj shall make oath to the king and none 
other, and shall take restitution of his secular possessions out 
of the king's hands only- And if such dean and chapter 
do not elect in the manner by this act appointed^ or if such 
arch- bishop or bishop do refuse to confirm, invest, and con- 
secrate such bishop elect, they shall incur all the penalties of 
B praemunire* (B) 



Ak arch-bishop is the chief of the cler^-^ in a whole pro- 
vince ; and has the inspection of the bishops of (hat pro- 
vince, as well as of the inferior clergy, and may deprive 
them on notorious cause % Tlie arch-bishop has also his 
own diocese J wherein he exercises episcopal jurisdiction ; as 



eap.l.miii^ OmnAlSH^ 



Lord Bsytn, 541* 



(fl) Thii statute^ which was repealed by Edward the Hbtb, buc Is held 
to Have been constructively revived, and to be ctiU in forces does aot apply 
to ihe five bishopricks created by ILs, subsetjuenily to its passing; these 
are Bristol, Gbucesterj Cheater, Peterborough, and Oxl'ord, which have 
always been pure donatives in form as well as substance* 
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tn his province he exercises archiepiscopal. As arch-bishop 
hej upon receipt of the king's writ, calls the bishops and 
clergy of hts province to meet in convocation ; but without 
the king's writ he cannot assemble them '- To him all ap- 
peals are made from inferior jurisdictiotis within his province; 
andj as an appeal lies from the bishops in person to him in 
person, so it also lies from the consistory courts of each dio- 
cese to his archtepiscopul court. During the vacancy of any 
see in his province, he is guardian of the spiritualties there- 
of^ as the king is of the temporalties; and he executes all 
ecclesiastical jurisdiction therein* If an archtepjscopal see 
be vacant, the dean and chnpter ore the spiritual guardians, 
ever since the office of prior of Canterbury was abolished at 
the reformation \ The arch-bishop is intilled lo present by 
lapse to all tlie ecclesiasticnl livings in the disposal of his 
t 381 ] diocesan bishops, if not filled within six months. And the 
arch'bishop has a customary prerogative, when a bisliop Is 
consecrated by him, to name a clerk or chaplain of his own 
to be providi^d for by such suffragan bishop ; in lien of which 
it is now* usual for the bishop to make over by deed to the 
arch-bishop, his executors and assigns, the next presentation 
of such dignity or benefice in the bishop's disposal within 
that see, as the arch-bishop himself shall choose; which 
is therefore called his option " : which options are only bind- 
ing on the bishop himself who grants them, and not on his 
successors. The prerogative itself seems to be derived from 
the legatine power formerly annexed by the jsopes to the 
metropolitan of Canterbury* And we may add, that the 
papal claim itself (like most others of that encroaching see) 
n^as probably set up in imitation of the imperial prerogative 
railed primal or prinwriae preces ; whereby the emperor eac- 
ercises, and hath immemorially exercised", a right of naming 
to the first prebend that becomes vacant after his accession 
in every church of the empire ^. A right that was also exer- 
cised by the crown of England in the reign of Edward L • ; 



* 4 Intt* 32^, 393< 

* 2 RolL Abr, 223, 

* Coir«|*i iutwpp tit. iipdm* 

* ib«rlack of dplidni, 1. 

* Gdtldut. Mfftt. Imjier. tarn. 3. 
I»|v406. 

r Dufrcior, V. soe. Mod. Uaiv. 
|!|it« uii' ^ 



* Rett 4:^^ mtutem* Scnbati» ejritctft0 

Karl, f ii«l — J7o^M0 de learU perm&- 
nem luom, ^imm orf preca repx firae* 
flkta Ra Acrid conctmtt dn e&eten tttmt f 
ti t!e premma ecctfita vacatum tk <•!- 
lotions pra^dkli tpiieefi^ quam ipt* Ha* 
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and which probably gave rise to the royal corodies which 
were mentioned in a former chapter *. It is likewise the pri- 
vilege, by custom, of the arch-bishop of Canterbury, to crown 
the kings and queens of this kingdom. And he hath also 
by the statute 25 Hen. VIII. c. 21. the power of granting 
dispensations in any case not contrary to the holy scriptures 
and the law of God, where the pope used formerly to grant 
them ; which is the foundation of his granting special licences 
to marry at any place or time, to hold two livings, and the 
like : and on this also is founded the right he exercises of 
conferring degrees, in prejudice of the two universities **. 

The power and authority of a bishop, besides the admi- [ 382 2 
nistration of certain holy ordinances peculiar to that sacred 
order, consist principally in inspecting the manners of the 
people and clergy, and punishing them in order to reform- 
ation, by ecclesiastical censures. To this purpose he has se- 
veral courts under him, and may visit at pleasure every part 
of his diocese. His chancellor is appointed to hold his 
courts for him, and to assist him in matters of ecclesiastical 
law ; who, as well as all other ecclesiastical officers, if lay or 
married, must be a doctor of the civil law, so created in some 
university ^. It is also the busmess of the bishop to institute^ 
and to direct induction to all ecclesiastical livings in his 
diocese. 

Arch-bishopricks and bishopricks may become void by 
death, deprivation for any very gross and' notorious crime^ 
and also by resignation. All resignations must be made to 
some superior **. Therefore a bishop must resign to his me- 
tropolitan ; but the arch-bishop can resign to none but the 
king himself. 

II. A DEAN and chapter are the council of the bishop, to 
assist him with their advice in affairs of religion, and also in 
the temporal concerns of his see *. When the rest of the 
clergy were settled in tlie several parishes of each diocese (as 

* ch. 8. p. 284. c Sut. 37 Hen. VIII. c.l7. 

*" See the bishop of Chester's case. * Gibs. cod. 869. ed.1713. 

Oxon.1721. « 3 Rep. 75. Co. UtU 103. 300. 
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iMk fonfadrf y ^ Molti mi^cmd), OiHm wvM i-^MNlid fbr Ae 
dd^ebratioti of divine service in the bididp's owii cadiedral ; 
Ibid the dnef of tHdh, #ho presided orar die rest^ obtained 
flie name cSdeca$tus at deaiii, being probably it Arsisppduited 
to SQperintted MK canons or prebeodariea. 

All aodesDt deand are dected by the chqiter, bjr MIgt 
ttdiire firom the kmg^ abd letters missiye of recomniendiifidriy 
fa due saflie imuiAer as bishops; but ia those chapter^ th«t 
#fere founded by Hen^ VIIL out of the spoils of the dissolved 
monasteries, flie deanery is danaCive, and tiie iAstaOadonf 
[ S8S ]) merely by the king's letters patent '.(6) The chapter, con- 
&fing of canons or prebendaries, are sometimes appointed by 
diie king^ soAtetimes by the bishop, taA somi^tiihes elected by 
ittaih oAer » 

Tax dean and chapter ar^ aa wsli befiMe elbaerved^ th<i 
^Ateiiiid eledbrs of a bishop. The biAop is ttmt ordiniify 
:ind iliniiiediate superior ; and has, generally ^eakinf^ the 
ipi^M of visiting Aem, and correedi^ their efeotees iild 
-.(Mormities. They bad also a check on the bisikcp.ae ooautfOn 
^\k^i for tin the statute 52 Hen. VIII. c.98. his g^nt or lease 
vrduld not have bound his successors unless confirmed by the 
.dean and chapter \ 

'Deaneries and prebends may become void, like a bishop* 
Hck, by death, by deprivation, or by resignation le either 
Ae kii^ or the bishop \ Also I may here mention onee for 

' page lis, 1 14. ^ Co. Lift. IDS. 

* GiU. cdd. 197. cd. I7I3. * Plovd. 49S. 

(6) Th«re are new deaoeries to old bubopricki^ aa well as to new ; the 
former are those of Canterbury, Norwich, Winchester, Durham, Ely, Ro- 
Chester, Worcester, and Carlisle ; the latter those of Peterborough, Chester^ 
Gloucester, Bristol, and Oxford. Gribson observes of these, that institution 
by the bishop is a necessary step in their creation, previous to their instal- 
lation. Besides nominal election, and pure donation, Mr. Hargtave, in his 
teamed note on the subject, Co. Litt.95. a.n.1. observes that there is an- 
other mode by which some deaneries are acquired, that is as appendages 
to another office ; thudi th6 bishop of London is as such dean of Canter<» 
bury, or d^an of the bishops (A> called probably, because to him the arch- 
bishop directs <he mandate for summoning the bishops to the convocation); 
apd the bilbop of St. David's u al<o A^kn of that diocese. 
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all, that if a dean, prebendary, or other spiritual person^ be 
made a bishop, all the preferments of which he was before 
possessed are void ; and the king may present to them in right 
of his pi^erogative royal. But they are not void by the elec- 
tioiij but only by the consecration^. 

IIL An arch-deacon hath an ecclesiastical jurisdiction, 
fihmedjately subordinate to the bishop^ throughout the whole 
of his diocese^ or in some particular part of it {7) He h 
usually appointed by the bishop himself; and hath a kind of 
episcopal authority, originally derived from the bishop, but 
now independent and distinct from his \ He therefore visits 
the clergj-; and has his separate court for punishment of 
offenders by spiritual censures, and for hearing all other causes 
of ecclesiastical cognizance. 

IV- The rural deans are very antient officers of the 
church \ but almost grown out of use ; though their dean- 
eries still subsist as an ecclesiastical division of the diocese, or 
arch-deaconry* They seem to have been deputies of the 
bishop, pknted all round his diocese, the better to inspect the 
conduct of the parochial clergy, to inquire into and report [ 384 } 
dilapidations, and to examine the candidates for confirmation, 
and armed, in minuter matters, with an inferior degree of 
judicial and coercive authority ™* 

Vp The next, and indeed the most numerous, order of 
men, in the system of ecclesiastical polity, are the parsons 
and vicars of churches : in treating of whom I shall first mark 
out the distinction between them^ shall next observe the 

^ Bro* Jbr. t, ^fr^teittatian. 3. GU * 1 Burn, occL law. m, €9- 

Cro* Eli^. 542* 790. 2 HdL AEir.S59* < Ken net. par, ant if). 633. 
f Mod SO^ SallL 137. "> GiK cocT. 972. 1550, 



(7) The atithor here allude shortly to a kind of arrhdeacons, of which 
I believe no inataace now remains in our church ; officers who were not 
delegated to ihe charge of an? distinct portioTss of the diocete, but whose 
authority ia subordination to that of the bishop, and in the^ nature of hk 
vicar, pervaded the whole diocese equally. It aeeiti^ doubtful whether 
this and the present kind of archdeacons were ever existing together^ or 
whether the present archdeacons have grown out of ihe former. This latt 
opinion seems the more probable. 
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aetbod bjr whidi one may become « penon or Ticar ; ifaall 
tben briefly toacb upon tbeir rights and duties ; and diaQ, 
lastly, sbew how one may cease to be either. 

A PARSON, perumaecdenae^ is one that hath foil possessioii 
of all the rights of a parochial church. He is called parson, 
pentmoj because by his person the church, which is an invisiUe 
body, is represented : and he is in himself a body corporate, 
in order to protect and defisnd the rights of the church (whicb 
he personates) by a perpetual succession ". He is sometimes 
called the rector or governor of the church : but the appel- 
lation of panon (however it may be depreciated by fiuniliar, 
downbh, and indiscriminate use), is the most l^al, most 
beneficial, and most honourable title that a parish priest can 
enjoy ; because such a one (as sir Edward Coke observes), 
and he only, is said xncem seu personam ecclesiae gerere, A 
parscm has, during his life, the freehold in himself of the 
parsonage house, the glebe, the tithes, and other dues. But 
these are sometimes appropriated s that is to say, the benefice 
is perpetually annexed to some spiritual corporation, either 
sole or ag^^gate, being the patron of the living; which the 
law esteems equally capable of providmg for the service of the 
church, OS any single private clergyman. Tliis contrivance 
seems to have sprung from the policy of the monastic orders, 
who have never been deficient in subtile inventions for the 
increase of their own power and emoluments. At the first 
establishment of parochial clergy, the tithes of the parish 
were distributed in a fourfold division ; one for the use of the 
bishop, another for maintaining the fabric of the church, a 
t 585 ] third for the poor, and the fourth to provide for the incum- 
bent When the sees of the bishops became otherwise amply 
endowed, they were prohibited from demanding their usual 
share of these tithes, and the division was into three parts 
only. And hence it was inferred by the monasteries, that a 
small part was sufficient for the officiating priest ; and that 
the remainder might well be applied to the use of their own 
fraternities (the endowment of which was construed to be a 
work of tlie most exalted piety), subject to the burthen of 
repairing the church, and providing for its constant supply. 

' Co. Lilt 300. 
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And therefore they begged and bought, for masses and obits, 
and sometimes even for money, all the advowsons within their 
reach, and then appropriated the benefices to the use of their 
own corporation. But, in order to complete such appro- 
priation effectually, the king's licence, and consent of the 
bishop, must first be obtained : because both the king and the 
bishop may some time or other have an interest, by lapse, in 
the presentation to the benefice ; which can never happen if it 
be appropriated to the use of a corporation, which never dies : 
and also because the law reposes a confidence in them, that 
they will not consent to any thing that shall be to the prejudice 
of the church. The consent of the patron also is necessarily 
implied : because (as was before observed) the appropriation 
can be originally made to none, but to such spiritual corpor- 
ation, as is also the patron of the church ; the whole being 
indeed nothiog else but an allowance for the patrons to retain 
the tithes and glebe in their own hands, without presenting 
any clerk, they themselves undertaking to provide for the service 
of the church °. When the appropriation is thus made, the 
appropriators and their successors are perpetual parsons of the 
church ; and must sue and be sued, in all matters concerning 
the rights of the church, by the name of parsons p. 

This appropriation may be severed, and the church be- 
come disappropriate, two ways : as first, if the patron or 
appropriator presents a clerk, who is instituted and inducted 
to the parsonage : for the incumbent so instituted and inducted 
is to all intents and purposes complete parson : and the appro- 
priation, being once severed, can never be re-united again, 
unless by a repetition of the same solemnities \ And, when [ 886 3 
the clerk so presented is distinct from the vicar, the rectory 
thus vested in him becomes what is called a 5/n^a/r^ ; be- 
cause he hath no cure of |5ouls, having a vicar under him 
to whom that cure is committed '. Also, if the corporation 
which has the appropriation is dissolved, the parsonage be* 
comes disappropriate at common law ; because the perpe^ 
tuity of person is gone, which is necessary to support the 
appropriation. 

^ Plowd. 496-500. ' Sinecures might alio be cratted by 

9 Hob. S07. other mesiu. S Bum. eccl. law. 347. 

*! Co. Litt.46. 
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Iw diis nMumer, and sobject to diete eondifinns nmjwppt^ 
prHtioiislieiiiadeflttliisdsjr(8): and tfans were most, if not 
gD, of the appropriatioas at preseot exkdng origioany made r 
beiag anwiwi to bidiopridki^ piriieiid% idigioiis booses nay 
eten to nimiieries and oertain militarj otdas, aB of wliidi 
were spiritual cofporatioiis. Attbedisiolationof monasteriea 
bj atatntes 27Hen.VIILc.S8. and 51 Hen. VIII. c. 13., die 
ap pt o pria tions of the sefeni panonages, whkli bdoi^^ed to 
tboae i e >p ec ti f e leUgioos homei (amounting to more tlian 
one tliird of all tbe parishes in England'), wooU have beeo 
hj tbe roles of tbe common law dis appr up r iated, had not a 
dense in those statutes intervened, to gi?e them to tbe king 
in as am|de a manner ms the abbots, &c. faimerly hdd the 
same, at the time of their dissolution. This, though periiapa 
sosrcely defenriUe, was not without example; for the same 
was done in former reigns^ when die alien priories (that is, 
audi as were filled by fore^ners only) were dissolved and 
given to the crown *. And Irom these two roots have sprung 
all tbe lay ap pro p riations of secular parsonages which we now 
see in the kingdom ; they having been afterwards granted out 
Irom time to time by tbe crown*. 

These appropriating corporations, or religious houses, 
were wont to depute one of their o^-n body to perform divine 
service, and administer the sacraments, in those parishes of 
which the society was thus the parson. This officiating minis- 

* Seid. reriew of tith. c. 9. Spelm. nys tbeM are now adlcd impropri- 
Apologj. 35. adoot, as being improperly in the hands 

* S Intt. 584. of la/men. (9) 
" Sir H. Spelman (of titbet, c. 29.) 



(8) The truth of thb pontioii has been queitkmed, and the doubt is not 
likely to be solved by any judicial decision. But I am not aware of any 
principle which should prevent an appropriation from being now legally 
made, supposing the spiritual corporation already seised of the advowson 
of the church, or enabled to take it by grant. The power of the king and 
the bishop remain undiminished. 

(9) In a note upon the term ** impropriate" to be found in 1 Haggard's 
Rep.l6S. Duke of Portland v. Bingham^ several instances are given of its 
being used tynonymousty with " appropriate," not only since, but before 
the diuolutton of the religious houses. The distinction therefore is merely 
of oommon and comparatively modem usage. 
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ter was In reality no more than a curate, deputy, or vice- 
gerent of the approprlator, and therefore called vicarius or 
vicar. His stipend was at tlie discretion of the appropriator, 
who was however bound of common right to find satnebody, 
qui iili de ternpoialibus^ episcapo de spintuaUbm^ deheat respon- 
dere '^, But this was done in so scandalous a manner, and the 
parishes suffered so much by the neglect of tlie appropriators, 
that the legislature was forced to interpose : and accordingly 
it h enacted by statute 15 Eic. IL c.6.j that in all appropriations 
of churches, the diocesan bishop shall ordain (in proportion to 
the value of the church) a competent sum to be distributed 
among the poor parishioners annually ; and that the vicarage 
shall be suffiaentlt/ endowed* It seems the parishes were fre- 
quently sufferers, not only by the want of divine service, but 
also by withholding those alms for whichj among other pur- 
poses, the payment of tithes was originally imposed; and there- 
fore in this act a pension is directed to be disuibuted among 
the poor parochians, as well as a sufRcient stipend to the vic^r. 
But he, being liable to be removed at the pleasure of the 
appropnatori was not likely to insist too rigidly on the legal 
sufficiency of the stipend l and therefore by statute 4 Hen. IV. 
c-12, it is ordained, that the vicar shall be a secular |>erson, 
not a member of any religious house ; that he shall be vicar 
perpetual, not removable at the caprice of the monastery ; 
and that he shall be canonically instituted and inducted, and 
be sufficiently endowed, at the discretion of the ordinary, for 
these three express purposes, to do divii^ service, to inform 
the people, and to keep hospitality. Tho endowments in 
consequence of these statutes have usually been by a portion 
of the glebe or land belonging to the parsonage, and a par* 
ticular share of the tithes which the approjiriators found 
it most troublesome to collect, and which are therefore 
generally called privy or small tithes ; the greater, or predial, 
tithes being still reserved to their own use. But one and 
the same rule was not observed in the endowment of all 
vicarages, Hence some are more liberally, and some more 
gcantily* emlowed: and hence, the tithes of many things, as 
wood in particular, are in some parishes rectorial, and in some 
vicarial tithes. 
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Tme distinction therefore of a parson and vicar is this * 
the parson has for the most part the whole right to all the , 
ecclesiastical dues in his parish : but a vicar has generally aiil 
appropriator over him, entitled to the best part of the profits^ ' 
to whom ha is in efiect perpetual curate, with a standing 
salary- Though in some places tlie vicarage has been con-* 
siderably augmented by a large share of the great tithes;' 
which augmentations were greatly assisted by the statute 
29 Car, II, c, 8* enacted in favour of poor vicars and curates, 
which rendered such teniporary augmentations (when made 
by the appropriators) perpetual, (10) 

■ The method of becoming a parson or vicar is much the 
$ame« To both there are four requisites necessary ; holy 
orders j presentation ; institution ; and induction. The method 
of conferring the holy orders of deacon and priest, according 
to the Uturgy and canons % is foreign to the purpose of these 
Commentaries ; any farther than as they are necessary requi- 
sites to make a complete parson or vicar. By common law, 
a deacon^ of any age^ might be instituted and inducted to a 
parsonage or vicarage: but it was ordained by statute 13 Eliz, 
C.12* tliai no person under twenty- three years of age, and in 
deacon's orders, should be presented to any benefice with 
cure ; and if he were not ordainetl priest within one year 
after his induction^ he should be i)>soyac/a deprived : and now, 
by statute 13 & H Car* IL c.4,t no person is capable to be 
admitted to any benefice^ unless he Imth been first ordained 
B priest I and then he is, in the language of the Jaw, a clerk 

I 

^ See 2 Burn. eceL bw. 103. 




(10> la the case of llie IhJcc of FoHiand v. Bimgh^m^ 1 Haggftrd'f 
Rep. 1 57*^ Sir W.Scott, after observing that the term " appropriaitoo" ii 
iilmosc entirely confineJ to the English church uad English canon law, 
sayu, that there were two kinds of it, the out pieno jurc^ tire utroque Jure 
ram intpiriixmiihui^ quammtcmporafihm ; tht Gther iii ifvtporaiiifui on\)\ the 
want t>f distinguishing between which h«d led to great confuaian. In the 
fifft, that ia which both the spiritual and teni[>ordI itiiereits of the church 
were annenL-d to the house, it hod the care of s^ub, and pertbrmed the 
duties by iti own members or increly stipendiary curatei, from wheiiee 
prolwibly sprung the perpetual curacies af the pr&ent day. In the second 
kind the cure of soul* resided in aa endowed perpetual vicar, who wsi in- 
liiated by the biihop. 
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in ordersp But if he obtains orders, or a licence to preach, 
by money or corrupt practices {which seems to be the true, 

though not the common, notbn of simony), the person giving 
sucli orders, forfeits^ 4-0/,, and the person receiving 10/,, and 
is incapable of any ecclesiastical preferment for seven years 
afterwards. 

Any clerk may be presented ^ to a parsonage or vicarage ; 
that is, the patron, to whom the ad vow son of ihe church 
belongs, may offer his clerk to the bishop of the diocese to [ 389 ] 
be instituted. Of advowsons, or the right of presentation, 
being a species of private property, we shall find a more 
convenient place to treat in tlie second part of these Com- 
mentaries, But when a clerk is presented, the bishop may 
refuse him upon many accounts* As, 1, If the patron is 
excommunicated, and remaius in contempt forty days *• 
Or, 2. If the clerk be unfit** i which unfitness is of several 
kinds. First, with regard to his person ; as, if he be a bastard, 
an ouUaw, an excommunicnte, an alien, under age, or the 
Jike". Next with regard to his faith or morals; as for any 
particular heresy, or vice that is mahmt in se : but if the 
bishop alleges only in generals, as that he is schismatiais ^ 

mveteraius, or objects a fault that is maium prohibilum mere- 
ly, as haunting lavernSj playing at unlawful games, or the 
like ; it is not good cause of refusal ''. Or, lastly, the clerk 
may be unfit to discharge the pastoral office for want of learn* 
ing. In any of which cases the bishop may refuse the clerk. 
In case the refusal is for heresy, schism, inabihty of learn- 
ing, or other matter of ecclesiastical cognizance, there the 
bishop must give notice to the patron of such his cause of 
refusal, who, being usually a layman, is not supposed to 
have knowledge of it* else he cannot present by lapse: but if 
the cause be temporal, there he is not bound to give notice *• ( M ) 

y Stat. 31 Eli*. C.6. ^ Glan. LV3. c.30, 

^ A kymiiti itmy a1«> be presetitifd j "= 2 RolL Abr. 356, 3 Intt, 63 2* 

but ha iTiu«il take prii^st's urdera hfsfoTt Stat. 3 Ric. II. c. 3. 7 Ric. II* e.II. 

hia admis&ioii. ]BiirnJD3« * 5 Hep* 5S* 

* 2 Roll. Abr. 355. * 2 Imt, 6S2. 



(n) If the patron be not » lnyman, or, more correctly, if he presenis in 
a spiritual right, th« bUhop it leemi ia not bound to girc notice to hun, 
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If an action at kw be brought by the patron against the 
bishop for refusing his clerk, the bisliop must assign the 
cause. If the cause be of a temporal nature, and the fact 
admitted {as, for instance, ouUawrj), the judges of tlie 
king^s courts must determine its vallduj, or whetlier it be 
sufficient cause of refusal : but if the lact be denied, it must 
be determined by a jury. If the cause be of a spiritual 
nature (as heresy particularly alleged), the fact, if denied^ 
shall also be deterinined by a jury ; and if the lact be ad- 
mitted or found, the court upon consultation and advice of 
learned divines shall decide it's sufficiency '. If tlie cause be 
want of learning, the bishop need not specify m what points 
[ 390 ] the clerk is deficient, but only allege that he is deficient * : 
for the statute 9 Edw. IL st. L c*l 3. is express, that the exa- 
minaLion of the fitness of a person presented to a benefice 
belongs to the ecclesiastical judge- But because it would be 
nugatory in this cmse to demand the reason of refusal from 
the ordinar3> if the patron were bound to abide by his de- 
termination, who has already pronounced his clerk unfit | 
therefore if the bishop returns tlie clerk to be mimis stiffkiens 
in ltferafut*a, the court shall write to the metropolitan to re- 
examine him, and certily his qualifications; which c^rtlficata 
of the archbishop is final \ 



If the bishop hath no objections^ but admits the patron's 
presejitation, the clerk so admitted is next to b^ instituted 
by him -, which is a kind of investiture of the spiritual part 
of the benefice : for by institution the care of the souls of 
the parish is committed to the charge of the clerk. Wheii 
a vicar is instituted, he (besides the usual forms) takes, if 
required by the bishops an oath of [X*rpetual residence; for 
the maxim of law is, that vkarim nmi habet vicar mm ( 12) : and. 



' 2 Init. 6fl2. 
i 3 LeT, 3 IS* 



J> $lfiii.€3li. 



tboufli ihe cause of reruial be of a ipi ritual nature. The notice Indeed 
wottld be uidesA, because such a pttiron^ who ought to know wlietber hb 
pretentec be fit or not, and who, in presenting an unfit person, is uot m\i- 
pottd to have erred unincantionaLiy# cannot, without the hJEihop^s consent, 
revoke bli prcientation and pr^ent a clerk better qualified. See l Bum 
EccL Low, 1 57* 

(19) This oRih h taken away by 57 G, 5. c.99^ Sei* post, p*C9!l. iIp(5). 
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as the non-residence of tbe appropriators was the cause of 
the perpetual establishment of vicarages, the law judges it 
very improper for them to defeat the end of their constilutionj 
and by absence to create the very mischief which they were [ 391 ] 
appointed to remedy: especially as, if any profits are to 
arise from putting in a curate^ and living at a distance from 
the parishj the appropriator, who is the real parson^ has un- 
doubtedly the elder title to them. When the ordinary is 
also the patron^ aud cofifers the living, the presentation and 
institution are one and the same act, and are called a collation 
to a benefice. By institution or collation the church is fuU, 
so that there can be no fresh presentation till another 
vacancy, at least in the case of a common patron : but the 
church is not full against the king till induction : nay, even 
if a clerk is instituted upon the king*s presentation, the crown 
may revoke it before induction, and present another clerk ^. 
Upon institution also the clerk may enter on the parsonage- 
house ami glebe, and take the tithes ; but he cannot grant or 
let them, or bring an action for them, till induction* (13) 

Induction is performed by a mandate from the bishop to 
the archdeacon, who usually issues out a precept to other 
clergj^men to perform it for him. It is done by giving the 
clerk corporal possession of the church, as by holding the 
ring of the door, tolling a bell, or the like: and is a form 
required by law, with intent to give all the parishioners due 
notice, and sufficient certainty of their new minister, to whom 
their tithes are to be paid. This therefore is the investiture 
of the temporal part of the benefice, as institution is of the 
spiritual. And when a clerk is thus presented, instituted, 
and inducted into a rectory, he is then, and not before, in 
full and complete possession, and is called in law persona 
impersotiata^ or parson imparsonee ". 

The rights of a parson or vicar, in his tithes nnd ecclesias* 
tical dues, fall more properly under the second book of these 
Commentaries : and as to his duties, they are prmcipally of 

* Co. Litt, 344. ^ Co. Litt, SOO. 

(IJ) Gibson's Codex, 853* 
VOL, r, BE 
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ecclesiastioLl cognizance ; those only excepted wliicli are laid 
upon hiin by stalute. And those are indeed so numerous, 
that it is impracticable to recite them here with any tolerable 
[ B92 ] conciseness or accuracy- Some of them we may remark os 
diey arise in the progress of our inquiries, but for the rest I 
must refer myself to such authors as have compiled treatises 
expressly upon this subject U I shall only just mention the 
article of residence, npon the supposition of which the law 
doth style every parochial minister an incumbent. By sta- 
tute 21 Hen. VIII. C.13. persons wilfuUy absenting themselves 
from their benefices for one month togetlier, or two months in 
the year, incur a penahy of 5/. to die king^ and SL to any 
person that will sue for the same : except chaplains to the 
king or otliers therein mentioned, during their attendance in 
the household of such m retain them " ; and also except ^ all 
heads of houses, magistratesj and professors in the universities, 
and all students under forty years of age residing there ^la 
jEefe for study. Legal residence is not only in the parish, but 
also in the parson age-ho use, if there be one : for it hath been 
resolved ^ diat the statute intended residence, not only for 
serving die cure, and for hospitality ; but also for maintaining 
the house, that the successor also may keep Iiospitality Uiere : 
and if there be no parsonage-house, it hath been holden that 
the incumbent is bound to hire one, in the same or some 
neighbouring parish, to answer the purposes of residence. (14) 

' These are Tery numerous : but Uie name of Dr. Watson, but cofn. 

there are few which can be relied on piled by Mr. Place, a barrister, 
with certainty. Among these are "» Stat. 26 Hen. VI 1 1. c.l6. 33 

bishop Gibson^s codex, Dr. Bum's eccle- Hen. VIII. c. 28. 
mattkal iaw, and the earlier editions of ' Stat. 28 Hen. VI II. c.l3.' 
the dergymarCi law, published under ° 6 Rep. 21 . 

(14) The residence of the clergy is now regulated by the 57 G. 3. c, 99. 
by which the penalty for non-r^idence is one-third of the clear annual 
value, without deducting a curate's salary* where it exceeds three months 
in the year; one-half where it exceeds six; two-thirds where it exceeds 
eight; and three-fourths where it is for the whole year; to be recovered 
by any one who will sue for it. The residence must be in the parsonage 
house if there be one ; if not, it should be within the parish, unless by 
allowance firom the bishop, or in the case of a house purchased by the go- 
vernors of queen Anne's bounty, for a residence for the minister, and pre- 
fioufly approved of by the bishop. The same class of persons for the 
most part are exempted from the penalties of non-residence as before, but 

the 
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For the more effectual promotion of which important duty 
among the parochial clergy, a provision is made by the sta- 
tute 17 Geo. III. c. 53. for raising money upon ecclesiastical 
benefices, to be paid off by annually decreasing instalments, 
and to be expended in rebuilding or repairing the houses be- 
longing to such benefices. 

We have seen tliat there is but one way whereby one may 
become a parson or vicar : there are many ways by which 
one may cease to be so. 1. By death. 2. By cession, in 
taking another benefice. For by statute 2.1 Hen. VHI. c. 13. 
if any one having a benefice of 8/. per annum^ or upwards, 
according to the present valuation in the king's books p, 
accepts any other, the first shall be adjudged void, unless he 
obtains a dispensation, which no one is entitled to have but 
the chaplains of the king, and others therein mentioned, the 
brethren and sons of lords and knights, and doctors and 
bachelors of divinity and law, admitted by the universities of 
this realm. And a vacancy Urns made, for want of a dis- 
pensation, is called cession. 3. By consecration ; for, as was 
mentioned before \ when a clerk is promoted to a bishoprick, [ S9S^3 
all his other preferments are void the instant that he is con- 
secrated. But there is a method, by the favour of the crown, 

p Cro. Car. 456. Q page 38S. 



the age under which university-students are exempted, is changed from 
forty to thirty years. The power of licensing clergymen to non-residence 
is placed in the hands of the bishops; certain causes are enumerated as 
proper grounds, and when any of them is made the ground of application 
unsuccessfully, a party thinking himself aggrieved, may appeal to the arch- 
bishop. Where a bibhop grants the licence for other than any one of 
the specified causes, he must transmit to his archbishop his reasons for 
so doing, for his examination and allowance, without which the licence 
will not be valid. In case of non-residence without licence, the bishop 
may proceed to enforce residence in a summary way, by monition and se- 
questration, which, in certain cases, if continued for two years, or incurred 
thrice in the space of two years amounts to an actual avoidance of the 
benefice. But the filing of the monition is a bar to any action at law for 
the penalties commenced afterwards, nor can any action be commenced 
till after one month's notice both to the incumbent and bishop ; and the 
incumbent at any time before issue joined may pay into court such penal- 
ties as he thinks he has incurred ; and so either stop the siiit/ or throw 
the burthen on the plaintiff of proving a larger penalty due. 

E E 2 
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of holding such livings in tommendam* Commenda, or ecclttia 
commendata^ is a living commended by the crown to ihe care 
of a clerki to hold till a proper pastor is provided for ft. 
This may be temporary for one^ two, or three years; or per- 
petual i being a kind of dispensation to avoid the vacancy of 
the living, and is called a comnwnda ret inert ^ Tliere is also 
a commcfula recipere^ wliich is to take a benefice de navOf in 
the bishop's own gift, or the gift of some other patron con- 
senting to the same ; and this is the same to him as m^ 
stitution and indnction are to another clerk'*. (15) 4, By 
resignation. But this is of no avail, till accepted by the ordi- 
nary ; into whose hands the resignation must be nlade^ S* By 
deprivation, either, first, by sentence declaratory in tlie 
ecclesiastical conrt, for fit and sufficient causes allowed by the 
common law ; such as attainder of treason or felony \ or con- 
viction of other infamous crime in the king's courts ; far 
heresy, infidelity \ gross immorality, and the like : or, second ly^ 
In pursuance of divers penal statutes, which declare the be* 
nefice void, for some non-feasance or neglect^ or else some 
malefeasance or crime; as, for simony ^,* for maintaining any 
doctrine in derogation of the krng*s supremacy, or of ihe 
thirty-nine articles, or of the book of common-prayer " j for 
neglecting after institution to read the liturgy and articles in 
the church, or make the declarations against popery, or take 
the abjuration oath * ; for using any other form of prayer than 
the liturgy of the church of England ^ ; or for absenting 
himself sixty days in one year from a benefice belonging to a 
popish patron, to which the clerk was presented by either of 
the universities*' ; in all wljich and similar cases * tlie benefice 
is ipm/acio void, without any formal sentence of deprivation. 
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VI. A CURATE is the lowest degree in the church ; being 
in the same state that a vicar was formerly, an officiating tem- 



N Mob.t44. 

' Cro. J»c.l98. 

• DypT. loa, Jcnk^ilO. 

* Fill. Abr. U TVw/. 54. 

' Sim. 31 Elli. c» 6. 12 Am, cJ2. 



' Slat, 13 Bill. c.lt. 14 C^. IL e.4, 
I Geo-L 8t. 3. c.iS, 
Stat. 1 Elu, vulL 
f Stat. 1 W, & M* c Sfi, 
^ e Hep, 29, 30, 
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porary minister, lEistead of the proper locumbent Though 
there are what are called pei^etunl curacies, wliere all the [ ^^^ ] 
tithes are appropriated, and no vicarage endowed, (being 
for some particular reasons ' exempted from the statute of 
Hen. IV.) but, instead diereof^ such perpetual curate is ap- 
pointed by the appropriator. With regard to the other spe* 
cies of curates, they are the objects of some particular sta- 
tutes, which crdain, that such as serve a church during it's 
vacancy shall be paid such stipend as the ordinary thinks 
reasonable, out of the profits of the vacancy ; or, if that be 
not sufficient, by the successor within fourteen days after he 
takes possession * : and that if any rector or vicar nominates 
' a curate to the ordinary to be licenced to serve the cure in 
his absence, the ordmary shall settle his stipend under his 
hand and seal, not exceediixg 50^. per annumy nor less 
than 20^* and on failure of payment may sequester the pro- 
fits of the benefice ^ (16) 

Thus much of the clergy, properly so called. There are 
also certain inferior ecclesiastical officers of whom the com- 
mon law takes notice ; and that, principally, to assist the ec- 
clesiastical jurisdiction, where it is deficient in powers : on 
which officers I shall make a few cursory remarks. 

VIL Churchwardens are the guardians or keepers of 
the church, and representatives of the body of the parish ^- 
They are sometimes appointed by the miuister, sometimes by 
the parish, sometimes by both together, as custom directs. 
They are taken, in favour of the church, to be for some 
purposes a kind of coqioration at the common law {17); that is, 

• \ Diirn* eecL law* 427* ^ In Sweden tbey have iimiUr offi- 

■ StAL 28Heti*VlIL c*IL cerS| whom they caU kiorddowariandeM* 

•* Stat. 12 Aott. at, 2, c, 1 2* Sdcmbook, 1. 3, c,7. 



(16) So ranch of the statute of Atioe aa relates to the mdntenancc of 
curates h repealed by the 57 G.3. c. 9!*, See Vol 111. p. 90. n*C3)* 

(17) This ifi expressed cautiously. In the case of W^kntU v* Gariham, 
6T*R,396- Lord Kenyon dented that they were in legal laaguBg^ a cor- 
poration, and pointed out many distinctiom between them and a strictly 
corporate body* It is true, however, that tiiey have merely as such ofliccr* 
a property la goods and c bate els, of which individuaUy they baven^er N^ 

1 E 3 possesfion ; 
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they are enabled by that name to have a property in goocls 
and chattels, aod to bring actions for tliem, for the use and 
profit of the parish. Yet they may not waste the church 
goods, but may be removed by t!ie parish, antl then called 
to account by action at the common law ; but there is nt> 
method of calling them to account? but by first removing 
them ; for none can legally do it, but tliose who are put In 
[ 395 ] their place. As to lands, or other real property, as the 
church, churchyard, &c* they have no sort of interest 
therein^ but if any damage is done thereto, the parson only 
or vfcar shall liave the action. Their office also is to repair 
t3se churcli, and make rates and levies for tfiat purpose : but 
these are recoverable only in the ecclesiastical court, (IS) 
They are also joined with the overseers In the care and 
maintenance of the poor. They are to levy** a shilling for- 
feiture on all such as do not repair to church on Sundays 
and holidays^ and are etiipoweied to keep all persons or- 
derly while there ; to which end it has been held that a 
churcliwarden may justify tlie pulling off a man's hat, with- 
out bt^ing gtiilty of either an assault or trespass *?. There 
are also a multitude of other petty parochial powers com- 
mitted to their charge by divers acts of parliament ^ 

VIII. Parish clerks and sextons are also regarded by the 
common law, as persons who have freeholds in their offices ; 
and therefore though they may be punished, yet they cannot 
be deprived, by ecclesiastical censures^. The parish clerk 
• was formerly very frequently in holy orders, and some are 
so to this day. He is generally appointed by the incum- 
bent, but by custom may be chosen by the inhabitants ; 
and if such custom appears, the court of king's bench will 
grant a mandamus to the archdeacon to swear him in, for 

•* Stat. 1 Elix. c. 2. the end of his n'rrmircAa ; and Dr. Burn, 

* 1 Lev. 196. tit. churchf churchwardenSy visUatiojis. 

^ Sec Lombard of churchwardens, at « 2 Roll. Abr. 234. 

possession ; since they may sue for the recovery of such as have been 
taken away in the time of their predecessors. Hadman v. Ringivood, Cro. 
Eliz.l45:i79. 

(18) Where the rates in arrear do not exceed lol., and the validity of 
the rate itself is not disputed, the 53 G. 5. c. 127. gives a summary method 
of recovering them before two justices. See Vol.IIL p. 92. n.(5). 
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the establishment of the custom turns it into a temporal or 
civil rights (19) 

" Cro. Car. 589. 



(19) In the case cited from Cro. Car.no judgment was given, but the 
case cited from Rolle*s Abr.234. in support of a previous position, for which 
it is no authority, is directly in point for this last ; and in the case of the 
King V. Warren, Cowp. 370. the court granted a mandamus to the clergy- 
man of a parish to restore a parish clerk, where it was admitted that the 
appointment was in the clergyman. Liord Mansfield observed that the 
office was held only during good behaviour, but that though the minister 
might have a power of removing on a good and sufficient cause, he could 
never be the sole judge, and remove ad libitum ; and the ground of restor- 
ation was the want of sufficient cause for removal shown to the court by 
the clergyman. In the same case another was cited which established the 
parish clerk to be a temporal officer, and of course not removable by ec- 
clesiastical censures. The same point was held in two cases in Strange'f 
Reports, pp. 942. & 1108., in the former of which the court overruled its 
own previous decision to the contrary in Toivruend v. Thorpe, Str.776. 
See also Tarrant v. Haxby, 1 Burr. 36 7. 

With respect to sextons it can hardly be said that they are regarded 
by the common law as having freeholds ; because the tenure by which they 
hold, varies exceedingly, and is as often during pleasure, as for life, or 
during good behaviour. It should seem that the presumption of law U 
that they hold by the first; in R, v. Churchwardens of Thame, Str.115. it 
was said that a mandamus to restore a sexton ought not to be granted 
unless there was a certificate that he was chosen for life. And it was de- 
cided in an election committee of the house of commons, 2 Peck. 91., that 
where the office of sexton is not shewn to be held for life, it gives no right 
to vote. 
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CHAPTER THE TWELFTH. 

OP THE CIVIL STATE. 

1--- part of his majesty's subjects^ or such of the 
-^ comprehended under the denomina-^ 

.^ divided into tliree distinct states, the 
I and the maritime- 



>f the nation which falls under our first and 
ve division^ the civil state, includes all 
.n the highest nobleman to the meanest pea- 
fc M ncluded under either our former division, 

of clergyj or under one of the two latter, the militarjr and 
maritime states : and it may sometimes include individuals of 
the other three orders ; since a nobleman, a knight, a gen- 
tleman, or a peasant, may become either a divine, a soldier, 
or a seaman. 

The civil state consists of the nobility ^nd the common- 
alty. Of the nobility, the peerage of Great Britain, or lords 
temporal, as forming (together with the bishops) one of the 
supreme branches of the legislature, I have before sufficiently 
spoken : we are here to consider them according to their 
several degrees, or titles of honour. 

All degrees of nobiUty and honour are derived from the 
king as their fountain » : and he may institute what new titles 
he pleases. Hence it is that all degrees of nobility are not of 
equal antiquity. Those now in use are dukes, marquesses, 
earls, viscounts, and barons**. 

* 4 Intt. 363. subsequent introduction into this islaady 

» For the original of these titles on see Mr. Selden*s titUs rf honour. 
the continent of Europe, end their 
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1, A dii^e^ though he be with us, in respect of his title 
of nobility, inferior in point of antiquity to many others, 
yet is superior to all of them in rank ; Iiis being the first 
title of dignity after the royal family \ Among the Saxons 
the Latin name of dukeB, liuces^ is very frequent, and sig- 
nified, as among the Romans, the commanders or leaders 
of their armies, whom in their own language they called 
pepetoja ^ \ and in the laws of Henry L (as translated by 
Lambard) we find them called heretockiL But after the Nor- 
man conquest, which changed the military polity of the na^ 
tion, the kings themselves continuing for many generations 
flukes of Normandy, they would not honour any subjects 
with the title of duke, till the time of Edward III.; who, 
claiming to be king of France, and thereby losing the ducal in 
the royal dignity* in the eleventh year of his reign created 
his son, Edward the black prince, duke of Cornwall; and 
many, of the royal family especially, were afterward raised 
to the like honour, (l) However, in the reign of queen Elisia- 
beth, vl,Z). 1572% the whole order became utterly extinct ; 
but it was revived about fifty years afterwards by her suc- 
cessor* who was remarkably prodigal of honours, in tlie per- 
son of George Villiers duke of Buckingham. 

2, A marquess^ marchioy is the next degree of nobility. His 
office formerly was (for dignity and duty were never separated 

^ CamdfMii BrifaOi tit, ordines. L^Quntry. Bald, tit hon. 2* L 23. 

* This i* apparently dcrivnl from '^ Camden. Brit, tit, ordines, Spel* 

the snmc root a* tlic German hftt|P(r num. C/ti«.l9l. 
the aiitkiit ifipiallaiion of dukes in that 

(1} It has been objected to this passage that the claim to the crown of 
Fmnce was made after the creation of the dtikcdom of Cornwall, The 
formal claim undoubtedly was, but it b clear from many acts and existing 
documents thai Ed>vard had meditated the attctnpt on the French crown 
from early youth, though the difficulties of his dtuation delayed bi^ asief' 
tton of hi» supposed nght, tmd indeed c^otnpelled him to do many acts in- 
consdstent with it* It is probable, however, that there were better reasotii 
for the creation of the duke *>f Cornwall, and the bestowing it on a son of 
such promi&e as the Black Prince^ at n time too, when the espt^dition to 
France wua in contemplation^ than that surmised in the text. With re- 
spect to the dukedom of Normandy,! believe Edward the Third had never 
borne that title; he waa dtike of Aquttaine howei^r^ so ihut the argument 
is the game. 
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by our ancestors) to guard the frontiers and Urn its of the 
kingdom : which were called tlie marches, from the Teutonic 
wordj maixhe^ a lirait : such as, in particular, were the marclies 
of Wales and Scotland, while eacli continued to be an ene- 
my's country. Thei>ersons, who had command there, were 
called lords marchers, or marquesses ; whose authority was 
ohshed by statute 27 Hen* VII L c. 26. (2); though the 
le had long before been made a mere ensign of honour ; 
obert Vere, earl of Oxford, being created marquess of 
kublinn by Richard IL in the eighth year of his reign 1 

iri is a title of nobility so ancient, that it's original 

1^ tmrpj out. Thus much seems tolerably 

Saxons tliey were called ealdormen^ 

5 the same as senim- or senaioj* among' 

^ckiremm^ because they had each of 

m emment of a several division or shire* On 

n »e Danes, they changed the name to eoiies^ 

to Camden*, signified the same in their 

nguage, (i*j m i^tin they are called comkes (a title first used 

in the empire) from being tbe king's attendants ; '* a soeidaie 

** nomen sumpserunt^ qui etiam dicipossunt consules a cansulendo^ 

" reges enim tales sibi associant ad consulendum et regendumpopu-^ 

" lum dei **." After the Norman conquest they were for some 

time called coujits or countees^ from the French ; but they did 

not long retain that name themselves, though their shires are 

from thence called counties to this day. The name of carls 

' 2 Inst. 5. ^ Bracton. /.I. c.8. *.i?. Flet. /.I, 

> Britan. <t/. orUines. c. 5. 



(2) The statute of H. 8. here mentioned had reference only to Wales. 
See ante, p. 94. The lords marchers on the Scottish frontiers existed, 
I believe, till the accession of James the First to the English crown. Sec 
4 Inst. 281. 

(3) It appears clear from the Anglo-Saxon laws, and from charters cited 
by Mr. Turner that the title of Eorl existed before the Danish invasions 
commenced ; and the term seems to have been used almost synonymously 
with that of Ealdorman. Mr. Turner however thinks that there was some 
distinction between them. The Danish term was Jarl, and the Danes 
teem rather to have melted that into the Anglo-Saxon pronunciation than 
-to have communicated their own. See the learned chapter of Mr. 
Turner on Anglo-Saxon Dignities. Hist. Angl.Sax. b.viii. c.7. 
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or comites is now become a mere title, they have nothing to do 
with the government of the county ; which, as has been more 
than once observed, is now entirely devolved on the sheriff, 
the earFs deputy, or vice-comes. In writs and commissions, 
and other formal instruments, the king, when he mentions 
any peer of the degree of an earl, usually stiles him, " trusty 
" and well-beloved cousin ;" an appellation as antient as the 
reign of Henry IV. : who being either by his wife, his mother, 
or his sisters, actually related or allied to every earl then in 
the kingdom, artfully and constantly acknowledged that con- 
nection in all his letters and other public acts : from whence 
the usage has descended to his successors, though the reason 
has long ago failed. 

4. The name of vice-conies or viscount was afterwards made 
use of as an arbitrary title of honour, without any shadow of 
office pertaining to it, by Henry the sixth; when, in the 
eighteenth year of his reign, he created John Beaumont a 
peer, by the name of viscount Beaumont, which was the first 
instance of the kind *. 

5. A baron's is the most general and universal title of no- 
bility ; for originally every one of the peers of superior rank 
had also a barony annexed to his other titles ''. But it hath 
sometimes happened that, when an antient baron hath been ([ 899 ] 
raised to a new degree of peerage, in the course of a few ge- 
nerations the two titles have descended differently ; one per- 
haps to the male descendants, the other to the heirs general ; 
whereby the earldom or other superior title hath subsisted 
without a barony : and there are also modern instances, where 

earls and viscounts have been -created without annexing a 
barony to their other honours : so that now the rule doth not 
hold universally, that all peers are barons. The original and 
antiquity of baronies have occasioned great enquiries among 
our English antiquaries. The most probable opinion seems 
to be, that they were the same with our present lords of 
manors; to which the name of court baron (which is the 
lord's court, and incident to every manor) gives some coun- 
tenance. It may be collected from king John's magna charta\ 

' 2 Inst. 5. * cap. 14. 

^ 2 Inst. 5, 6. 



that originally all lords of manors, or barons, that held of the 
king in capiie^ had seats in the great council or parHamecit : 
till about the reign of that prince the conflux of them became 
so large and troublesome, that the king was obliged to divide 
them, and summon only the greater barons in person ; leaving 
the small ones to be summoned by the sheriff, and (as it is 
said) to sit by representation in another house ; which gave 
rise to the separation of the two houses of parliament "** (^) 
By degrees the title came to be confined to the greater barons, 
or lords of parliament only ; nnd there were no other barona 
among the peerage but such as were summoned by wrir^ in 
respect of the tenure of their lands or baronies, till Richard 
the second first made it a mere title of honoar^ by conferring 
it on divers persons by his letters patent^, 

. Having made this short inquiry into the original of our 
several degrees of nobility, I shall next consider the manner 
in which they may be created. The right of peerage seems 
to have been originally territorial ; that is, annexed to lands^ 
honours, casdes, manors, and the hkcj the proprietors and 
[ 400 ] possessors of which were (in right of those estates) allowed to 
be peers of the realm, and w^ere summoned to parliament to 
do suit and service to their sovereign : and, when the land 
was alienatetl, the dignity passed with it as appendant Thus 
the bishops still sit in the house of lords in right of succes- 
sion to certain antient baronies annexed, or supposed to be 
annexed, to their episcopal lands «': and thus, in 1 1 Hen^VL, 
the possession of the castle of Arundel was adjudgefl to con- 
fer an earldom on it's possessor ""^ But afterwards, wheti 
alienations grew to be frequent^ the dignity of peerage was 
confined to the lineage of the party ennobled, and instead of 
territorial became personal. Actual proof of a tenure by 
barony became no longer nec^sary to constitute a lord of 






™ Gitb* kiKt, qfeicb* c, 3. Seld. til. 
of him. 2.5. il. 

* Co. Ltit. 9$eld. Jan, Angi.2, |e«* 



GJ«i.l,7, c*l, (S) 

p Scld. tit, of hon. b^ S. c» 9. f S* 



(4) Upon thii interesting mbject ic« Mr* liillam*^ Mldd* Ages, iH. 
54, 5€, 

(5) Thw panage go«!f tio torthcr than to apply th«^ term baronj la the 
lerritorial po$»^mkfm of biitiopa. See aiUe, p, I5(i. ii.(s}. 
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fmrliament ; but the record of the writ of summons to him 
or his ancestors was admitted as a sufficient evidence of die 
tenure* 

Peers are now created either by writ, or by patent: for 
those who claim by prescription must suppose either a writ or 
patent made to their ancestors ; though by length of time it 
is lost* 11>e creation by writ, or the king's letter, is a sum- 
mons to attend the house of peers> by the stile and tide of 
that baronyj which the king is pleased to confer: that by 
patent is a royal grant to a subject of any dignity and degree 
of peerage. The creation by writ is the more antient way ; 
but ft man is not ennobted thereby, unJess he actually takes 
his seat in the house of lord^ : and some are of opinion that 
there must be at least two writs of summons, and a sitting in 
two distinct parliaments, to e^Hdence an hereditary barony*' : 
and therefore the most usual, because the surest, way is to 
grant the dignitj^ by patent, which enures to a man and his 
heirs according to the limitations thereof, though he ne%^er 
himself makes use of it ^ Yet it is frequent to call up the 
eldest sou of a peer to the house of lords by writ of summons, 
in the name of his father's barony : because in that case there 
is no danger of his children's losing the nobility in case he 
never takes his seat; for they will succeed to their grand* 
father* Creation by writ has also one advantage over that by 
patent : for a person created by writ holds the dignity to him 
and Ms heirs (G) without any wards to that purport in the [ 401 ] 

4 WMteioclc of p*rL cti.lHt ^ Co* Litt.K;, 

(6) It Is not liere stated to what heirs the dimity will descend ; and the 
modern opitiitin Is, that it is confined to the heirs of the body; that it 
every claimant of the peerage must be descended frota the person ftnt 
ennobled, Woodd.i. 37, There are two passages in Co, Lit!. 9b.& 16 b. 
in which he h ^nppoiscd to lay it down that a creation by writ genemtly, 
tnnkes the peerage de&cendlble to the heirs collatcml as well as lineal ; hut 
though his expressions bear that meaning taken literwUy, I doubt wheCber 
be intended them so to he understood, or rather they seem to have been med 
carelessly^ In the last of the two places he certainly says, in terms, that 
a man " generally called by writ to the parliament, hath a fee-simple in 
the baronic without any words of inheritance/' But he goes on to recite 
the writ, and then uses these words, *' and this writ hath no operation or 
effect until be tit in parilatdent^ and thereby hi* blot>d i»'«nnobled to him 
mnd hii heirss linedi. 
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writ ; but in letters patent there must be words to direct the 
inheritance, else the dignity enures only to the grantee tbt 
life ^ For a man or woman may be created noble for their 
own lives, and the dignity not descend tu their heirs at all, 
or descend only to some particular heirs : as where a peerage 
is limited to a manj and the heirs male of his body by Eliza- 
beth his present lady, and not to such lieirs by any former or 
future wife* 

Let us next take a view of a few of the principal incidents 
attending the nobility, exclusive of their capacity as members 
of parliament j and as hereditary counsellors of the crown ; 
both of which we liavc before considered. And first we must 
observcj that in criminal cases a nobleman shall be tried by 
bis peers. The great are always obnoxious to popular envy : 
were they to be judged by the people, they might be in danger 
irom the prejudice of their judges; and would moreovei* be 
deprived of the privilege of the meanest subjects, that of being 
tried by tlieir etjuals, w^hich is secured to all the realm by 
magna chart a ^ c. 29. (7) It is said, that this does not extend 
to bishops : who, though tliey are lords of parliament, and sit 
there by virtue of their baronies which they hoU jure ecclesiae^ 
yet are not ennobled in blood, and consequently not peers 
with the nobility '. (8) As to peeresses, there was no prece- 

' Co. Litt. 9. 16. ^ 3 Inst. 30, 31. 



(7) This privilege (if it may be so called; extends only to charges of. 
treason, felony, or misprision of either; (see Vol. IV. p. 261.) it is probable 
that in early times, these large heads included every offence for which a 
peer was ever known to be brought to trial ; but in more modern times 
there are many misdemeanours, especially of a political nature, which a 
peer might commit, and for which he would be tried as a commoner by a 
jury. This is more a hardship in theory perhaps than in practice ; a jury 
of commoners may be more liable to the impressions of popular feeling 
than the peers, but on the other hand they may be less accessible to the 
influence of the crown. 

(8) Though the lords spiritual sit in the same house with the lords 
temporal, they constitute a different estate, and in remote times, for this 
among other reasons, seem to have had exclusive criminal jurisdiction over 
their own members. The clerical separation from the rest of the civil 
community was gradually removed ; but the lords spiritual not being, as a 
third estate, strictly speaking.pe^s to the members of either of the other 
two, they would naturally be tried rather by the common tribunals than 

by 



I 
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dent for their trial when accused of treason or felony, till after 
Eleanor duchess of Gloucester, wife to the lord protector, 
was accused of treason and found guilty of witchcraft, in an 
ecclesiastical synod, through the intrigues of cardinal Beau- 
fort. This very extraordinary trial gave occasion to a special 
statute, 20 Hen. VI. c. 9. which declares • the law to be, that 
peeresses, either in their own right or by marriage, shall be 
tried before the same judicature as other peers of the realm. 
If a woman, noble in her own right, marries a commoner, she 
still remains noble, and shall be tried by her peers : but if she 
be only noble by marriage, then by a second marriage with a 
commoner, she loses her dignity ; for as by marriage it is 
gained, by marriage it is also lost ^ (9) Yet if a duchess 
dowager marries a baron, she continues a duchess still ; for [ 402 ] 
all the nobility are pares^ and therefore it is no degradation ". 
A peer, or peeress (either in her own right or by marriage), 
cannot be arrested in civil cases " : and they have also many 
peculiar privileges annexed to their peerage in the course of 
judicial proceedings. A peer sitting in judgment, gives not 
his verdict upon oath, like an ordinary juryman, but upon his 
honour "^ : he answers also to bills in chancery upon his ho- 
nour, and not upon his oath '; but when he is examined as a. 
witness either in civil or criminal cases, he must be sworn ^ : 
for the respect, which the law shews to the honour of a peer 
does not extend so far as to overturn a settled maxim, that in 
judicio non creditur nisi juratis '. The honour of peers is 
however so highly tendered by the law, that it is much more 
penal to spread false reports of them and certain other great 
ofiicers of the realm, than of other men : scandal against 
them being called by the peculiar name of scandalnm mag-* 

» Moor. 769. 2 Inst. 50. 6 Rep. 53. * 2 Inst. 49. 

Staundf. P. C. 152. » 1 P.Wm8.146. 

' Dyer, 79. Co.Litt.l6. ' Salk.512. 

" 2 Inst. 50. * Cro. Car. 64. 
" Finch. L. 355. 1 Vent. 298. 



by the lords ; who did not condescend to try even their own members in 
cases of misdemeanor, and whose criminal jurisdiction it seems to have been 
their own wish, as well as the policy of the law, to narrow. See Vol. IV. 
p.259. n.b. and p.264. 

(9) ** Notwithstanding (as the court said in the case in Dyer) the curtesy 
of the ladies of honour, and of the court." 
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fiatttm^ and subjected to j^eculiar punishments by div^s an- 
tient statutes •,(10) 

A PEER cannot lose Ws nobility, but by death or attainder | 
though there was an instance in the reign of Edward the 
fourth of the degradation of George Neville duke of Bedford, 
by act of pailiaraent \ on account of his poverty, which ren- 
dered him unable to support his dignity ^ But this Is a sin- 
gular instance: which serves at the same time, by having 
happened, to shew the power of parliament ; and^ by having 
happened but once, to shew how tender the parliament hatJj 
been, in exeiling so high a power. It hath been said indeed % 
that if a baron wastes his estate, so that he is not able to sup- 
port the degree, the kin^ may degrade him : but it hs expressly 
held by later authorities % tliat a peer cannot be degraded but 
by act oi parUaitienL (11) 

The commonalty* like tlie nobility, are divided into several 
degrees ; and as the lords, though diflerent in rank, yet all of 
them are peers in respect of their nobility, so the commoners, 
though some are greatly superior to otliers, yet all are in law 
peer% in respect of their want of nobility '. 

The first name of dignity, next beneath a peer, was an- 
tiently that of vidames, vi€e~domini\ or vnhmsors'^: who are 

* 3 Edfr. L c, 34. 2 Rich, IL »t, J . 
&5- iSRic^II. c.tl. 

>» 4 Inst, S55. 

' The preamble to th^ act is retn&rk- 
tkble; ** forvsmiicb as oAeatimes it is 
€f seen, ttist when any lord ii called to 
** high mimiBf and hath not conTeni^nt 
*' liTcUhpod to support the same dig- 
'* nity. It induc^th great poverty nnd 
" indigence, and cmuietb oft«nUine« 



I 



*' gftat extoriioQ^ cmbracety, and main. 
*' ti^nnnce to be bad ; to the gfcat 
** trouble of jii) sutb couniriet whcr« 
*' such fntats jduLU happen to be ; thefe- 
*' fore, &c " 

^ Moor.7eS. 

* 19 Rep. 107. 12 Mod, 56. 

f Sinst. S9. 

« Camden. Briian* f, orSnet* 



(10) The honour of the peers h not protected merely by incre^s^d 
punis-httient on thai which danders them i but by making ihiogs actionable 
in respect of iheia, which are not so in respect of commoners. See 
VoLHLp, 123. 

{11} Lord Coke stales that " at the creation of an earl he hath some 
time* ati annuity granted unto him, and ^Dmetitaes tiothiog, Co* Lilt, 83. b.*' 
In a note on this, Mr, H iir grave observei, that such annuity was called crem- 
tion ntoney, and that the grant of it uiuaUy ei pressed that it was a^^igoed J 
in order to enable the grantee the better to sustain his newly^ acquire^j 
dignity. It was not confined to eark, and ^ms inaJienable. ~ 
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mentioned by our antient lawyers *■ as viri magnae dt^nitatia / 
and sir Edward Coke * speaks highly of tliem* Yet they are 
now quite out of use; and our legal antiquaries are not agreed 
upon even their original or antient office. 

Now therefore the first persona) dignity, after the nobility, 
is a htightr of the order of St. George, or of the gartet'; first 
instituted by Edward IIL, ^. /). 1344^ Next (but not till 
after certain officiai dignities^ as privy counsellors, the chan- 
cellors of the exchequer and duchy of Lancaster, the chief 
justice of the king's benchj the master of the rolls, and the 
other English ju<Jges) follows a knighi bamieiet ; who indeed 
by statutes 5 Ric.IL st.S, ^4-, and 14 HiCpIL c.IL is ranked 
next after barons; and his precedence before the younger sons 
of viscounts was confirmed to him by order of king James L, 
in the tenth year of his reign \ Butj in order to entitle him- 
self to this rankj he must have been created by the king 
in person, in the field, under the royal banners, in time of 
open war *"* Else he ranks after baronefs / who are the next 
order ; which title is a dignity of inheritance, created by let- 
ters patent, and usually descendible to the issue male. It was 
first instituted by kiug James the first, j^*i>. 1611; in order 
to raise a competent sum for the reduction of the province of 
Ulster in Ireland; for which reason all baronets have the 
arms of Ulster superadded to their family coat. Next follow 
knighis of the haiht an order histituted by king Henry IV- 
and revived by king C^eorge the first. They are so called [ i04 3 
from the ceremony of bathing, the night before their crea- 
tion. The last of these inferior nobility are knights bachelors ^ 
the most antient, though the lowest order of knighthood 
amongst us : for we have an instance '' of king Alfred's con- 
ferring this order on hisvson Athelsian, The custom of the 
antient Germans was to give tlieir young men a shield and a 
lance in the great council : this w^as equivalent to the toga 
virilis of the Romans : before this they were not permitted to 
bear arms, but were accounted as part of the father's house- 
hold; after it^ as part of the community °. Hence some de- 

^ Bracton^M. c*S, '^ 4 lost. 6* 

» 2 Inft, GG7. " Will MAtmsb* ftft* S* 

* Seld. tit. of hon. b.2, c. S. ( 40»4U • Tifi. dt Mim&, Gtrm- 1^ 

* im.2. 11. %* 
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These, sir Edward Coke says \ are all the names of dig- 
nity in this kingdom, esquires and gentlemen being on^ 
names of wors/itp. But before these last the heralds rank all 
colonels, Serjeants at law, and doctors in the three learned 
professions ', 

' 2 Inst. 667. 9, 10^ and !i Jac* I* wMch we in BeU. 

' The rules of precedence in Eng- tJL of bon. IT. 5. 46, aiut 11. )h 3< 

land xaay be reduced to the following nturked f, by aatient usagg and 

table t m whJch thos« marked * tie e«tabiisbed custom ; for which see 

entitled to the rank liere allotted them, (among otheo) Camden *« Brit^^nlit* 

by statute 31 Hen. VIII, c. 10. (14) fif. crdines. Mille«*i catalogue of ho- 

^ marlccdf^ hj statute 1 W, & M* nour, ediL leio. and Chamberlayne'a 

cSL marked |h by letters patent, present State of England^ p.S. ch. 3. 

Ta>l« op Pr^eczoivce. 

• The king'i children and gmndchiU • Lord chancellor or keeper, if a bwoo. 
di«a, • Archbishop of York* 

• ^ * ^ * * bretbfen* * liOrd treasurer, ^ 

• - - ^ u nclei, • Lord president of the cou ncil \ jf hatmis, 

• « nepfaewSi. * Lord privy scaL J 

• Archbiibop of Canterbury, 



[ 405 ] 



cLpally of oflera of redress io those on whom the comput&toa to takeknl^t- 
hoad hud been hari^b or unjust on other grouods^ makes do mention of any 
redress on the ground of sub-tenure. With this agree writs of 29 ^ 44 H, 3,, 
6E.1., andeE.a. cited from Seldcn by lord Lytt. H,2. vol.iii. 354. in 
which sub-ten an u are only distinguished by the liberty of receiving their 
kuighthood from others than the king. For the right to confer knight- 
hood was not originttliy a flower of the crown, nor the order itself a part 
of the municipal constitution of any state, but a military and in soiue sense 
religious institution pervading nil Christendoin ; and the order itself might 
be conferred by any man who was himself a knight, whether in his own or 
a foreign country. trf>rd Lytt. 3. 16^, And accordingly to this day a 
foreign knight is a knight iu England by our law, though a forefgn dnke, 
&c. is only an esquire. 7 Rep* Calvm's case, 50, 1. 

Knighthood wm not due from, nor in strictncsi allowed lo» a minor, for 
as the object of wardship in chivalry was that the lord might provide a fit 
substitute, while the heir was incflpable of doiiig a knighl^s service, he lost 
his ward by suffering him to become a knight, and thereby admitting him 
to be capable of performing his own service - Lord Ly tt, 3. 1 7.5. 5. 294, 

(14) This act fistci the order of precedence af the lords and great of- 
ficers of ^ate, which had been rather arbitrarily varied on some former 
occasions. To reliere the king from an invidious prerogative was the 
object of regulating by statute a matter to which the authority of tht 
crown was clearly competent, 4 Inst. 36 L 
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Esquires and gentlemen are confounded together by sir 
Edward Coke, who observes \ that every esquire is a gentle*! 
man, and a gentleman is defined to be one qui arma gertt^ 
who bears coat armour, the grant of which adds gentility to 
a man's family ; in like manner as civil nobQiEy* among the 
Romans, was founded in the jm imaginmn^ or having the j 
image of one ancestor at least, who liad borne some curule 
office. It is indeed a matter somewhat un.settled, what con- 
stitutes the djstinctian, or who is a real esquire; for it is not 
an estate, however large, that confers this rank upon it's 
owner. Camden who was himself a herald, dlstiiigulshes 

• XiOrd great cfammberl«lt>. But^ j| Knlgbu of the Garter* 

see {private Ktat. 1 G«>. I. c.a^ [ ^ ^ || Privy couuscllon. 

Lord high con&Ubte. 1 S & it Chancellor of ihc eicc^h^uefi 

Lord mariihjiL l ^^ H Clmncellot of the duchy. 

Lord tidminl. '^^ * U Chief justice of tht; king's bendi. 

jj II MsAtcr of theroUi* 

^ |{ CIiJ«;f justice of the common plefti. 



Lord stewnrd of the houftefaold. 
Lord di&tiiberljan oflbe faoute^ 
hold, 
Dukefi. 

Dukes' eldest soiia. 

Earb. 

Mnr^ueiws' eldest sons. 

Dukes* younger soiu. 

Viscounts. 

£&rb* eldest sons. 

Mvrqueues" younger som. 

Secretary of stale, if » bishop. 

Btsho[i of London. 

.-^ DtirhtLin. 

^, Mrlnchesler. 

Bishops. 

Secretary of aute, if ft liaroii. 



II Chief baron of the exchequer. 

II Judges and harona of the ctjif* 

[| Knights bnnncrets royiil. 

II Vlacounts' younger sons. 

Ij Barons' younger sons. 

II Baranets. 

If Knights bannerets, 

\ Knights of the Bail). 

\ Knights bachiflorft. 

II Baronets' eldest son&. 

II Knights' eldest sons, 

(j Baronets' younger sons, 

II Knights' younger sons. 

I Colonels. 

I Serjeants at lanr« 

\ Doctors. 

I Esquires 

( Gentlemen* 



Barons. 

Speaker of the house of co^nmons. 

Lords eonunissioners of the great leal.^ Yeomen. 

discounts* eldest sous, | Tmdesmen* 

Earls' younger son*. | Artificer*. 

Barons' eldest sons, \ Laboiiren« 

N. B. Mirried women and widows fesalonal or olBcto] ; — and utmnarricd 

are entitled to the same rank among «?oDien lo the same rank as their eldeal 

«aeh other, a^ their huihands would bro|lier««vould bear among men j during 

rctpectlirely have bonw between them- the Uvet of their filbert, 
•«lf«t, «ie^ aujch laok U Qjcraly |»ro- 

« 9 lost. em. 
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them the most accurately; and he reckons up tour sorts of 

them*: K The eldest sons of knights, and their eldest sons 

in perpetual succession ■". 2, The eldest sons of younger sons 

of peers, and their eldest sons in like perpetual succession : 

both which species of esquires sir Henry Speltnan entitles 

armigcri natalitii'^. 3, Esquires created by the king's letters 

patent or other investiture, and their eldest sons, 4, Esquires 

by virtue of their offices : as justices of the peace, and others 

who bear any office of trust under the crown. (15) To these 

may be added the esquires of knights of the bath, each of 

whom constitutes three at his installation: and all foreign, 

nay, Irish peers (16); for not only these, but the eldest sons 

of peers of Great Britain^ though frequently titular lords, are 

only esquires in the law, and must so be named in all legal 

proceedings ^ As for gentlemen, says sir Thomas Smiths, 

they be made good cheap in this kingdom: for whosoever 

studieth the laws of the realm, who studieth in the universities, 

who professeth the liberal sciences, and (to be short) who can 

live idly, and without manual labour, and will bear the port, 

charge^ and countenance of a gentleman, he shall be called 

master, and shall be taken for a gentleman, A t/eoman is he 

that hath free land of forty shillings by the year ; who was 

antiently thereby qualified to serve on juries, vote for knights ^ 407 ] 

of the shire, and do any other act, where the law requires one 

that is probus ei tegalii homo ^ 

'- 3 InsL 668, ' S Itlfft 30, 2 InsL 667* 

"^ 2 last* 567* ' Comnwrnw, of Englaod, b. 1, c,20. 

"* Glow, 43. * srnit.fi€^. 



(15) I should be diaposfjtl to add sir H. Spelman't qaalifi cation, that it 
must be munm armigrro dcsignatvm ; but what k the [ireci&e deBnitioti of 
such an offiee is not very easy to say. 

( 16) By the fourth article of the Irish union ^ an Iri«h peer (except when 
a member of the house of commons, which he may be as representative of 
any county^ city, or borough In Great Britain) is a peer of the united 
kingdom, and has every privilege of peerage, except the right of sitting 
ID the house of peers with the privileges dependent thereon, and the right 
of sirring on the trial of peers. Irish peerages existing at the linte of 
riic union take precedence next ofter the then existing peers of Great 
Britiiin of the same rank ; and all Irish peeragei* created subsequently 
take precedence with peernges of Great Britain of the tame rank, created 
iubseqUently, according to the date of creation. 
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TffB vMit of the ^offimonaltj aie tradesmen^ affl/k&t^ «fid 

labourers; who (as well as ali others) must in pursuance of 
the statute 1 Hcn.V, c.5, be styled by the name and addition 
of their estate, degree, or mystery, and the place to which 
they belong, or where they have been con%*ersant, in all ori- 
ginal writs of actions personal, appeals, and indictments, upon 
which process of outlawry may be awarded ; in order, as it 
should seem^ to prevent any clandestine or mistaken outlawry, 
by reducing to a specific certainty the person who \b the ob- 
ject of it*s process- 
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CHAPTER THE THIRTEENTH. 

OF THE MILITAB Y AND MARITIME 
STATES. 



npHE military state includes the whole of the soldiery, 
or such persons as are peculiarly appointed among 
the rest of the jieople for the safeguard and defence of the 
realm. 

In a land of liberty it is extremely dangerous to make a 
distinct order of tlie profession of arras. In absolute monar- 
chies this is necessary for the safety of the prince, and arises 
from the main principle of their cotistitutioiij which is that 
of gfwerning by fear ; but in free states the profession of a 
soldier, taken singly and merely as a profession^ is justly an 
object of jealousy. In these no man should take up arms, 
but with a view to defend his country and it's laws : he 
puts not off the citizen when he enters the camp ; but it Is 
because he is a citizen, and would wish to continue soj that 
he makes himself for a while a soldier. The laws there- 
fore and constitution of these kingdoms know no such state 
as that of a perpetual standing saldier» bred up to no other 
profession than that of war ; aud it w as not till the reign of 
Henry VIL that the kings of England had so much as a 
guard alx>ut their persons, 

Ik the time of our Saxon amiestors, as appears from Ed- [ 409 ] 
ward the Ckmfessar's laws', the military force of this king- 
dom was in the hands of the dukes or heretochs, who were 
constituted through every province and county in the king- 

* C.4* h^rttochiis. 
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dom ; being taken out of the principal nobility, and such as 
were most remarkable for being " sapierties^ ^deles^ et am- 
«* 7nosi\^^ Tlieir duty was to lead and regulate tl)e Engilsh 
armies, with a very unlimited power ; " protti eis visum Ju~ 
" e^'iV, ad honortm coronae et utiiitatem regniJ^ And because 
of ibis great power they were elected by the people in their 
full assembly, or fblkmote, in die same manner as sheriHs 
were elected : following still that old fundamental maxim 
of the Saxon canstitutioHj that where any officer was in- 
trusted with such power, as if abused might tend to the 
oppression o{ the people, that power was delegated to him 
by the i^ote of the people themselve^s K So too, among the 
antient Germansj the ancestors of our Saxon forefathers, 
they had their dukes as well as kings, with an independent 
power over the military, as the kings had over the civil state. 
The dukes were elective, the kings hereditai^* ; for so only 
can be consistently understood that passage of Tacitus ^^ 
" reges ex nobilitaie, duces ex xnrhde sumuni " in constituting 
theur kings, the family or blood^royal was regarded. In 
chusing their dukes or leaders, warlike merit: just as C^sar 
relates of their ancestors in his time, that whenever they 
went to war, by way either of attack or defence, they elected 
leaders to command them^. This large share of power, 
thus conferred by the people, though intended to preserve 
the liberty of the subject, was perhaps unreasonably detri- 
mental to the prerogative of the crown; and accordingly 
we find a very ill use made of it by Edric duke of Mercia, 
£ 410 ] in the reign of king Edmund Ironside, who, by his office of 
duke or heretoch, was entitled to a large command in the 
' king's army, and by his repeated treacheries at last transferred 
the crown to Canute the Dane. 

It seems universally agreed by all historians, that king 
Alfred first settled a national militia in this kingdom, and by 
his prudent discipline made all the subjects of his dominion 

** ** Isti vera viri eiigebantur per com-' LL. £dw. Confess, iUd, See also Bede, 

" mune consilium, pro communi utilitale eccl. hist. I, 5. c. 10. 
" ^gni. Iter jjrovincias et jtatrias univer- «^ De Morib. Germ»7. 
'* *aitetj)ersingulos comitatus in plena *" *« Quum bellum ciwtat aut iiialum 

**folkmote, «ct</ el vicecomites provin- " defendU aut infeH, magistraius fui 

" ciarum et comitatuum eligi debent.** " ei btUo praetuU deliguntw^ DebefL 

GalL /• 6. c. 22. 
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soldiers ; but we are unfortunately left in the dark as to the 
particulars of this his so celebrated regulation ; though, from 
what was last observedj the dukes seem to have been left in 
posse.ssion of too large and independent a power ; which 
enabled duke Harold, on the death of Edward the Confessors 
though a stranger to the royal blood> to mount, for a short 
space, the throne of this kingdonii in prejudice of Edgar 
Atheling, the rightful heir* 



A 



Upon the Norman conquest the fuodal law was introilucetl -- 
here in all it's rigour, the whole of which is built on a military 
plan* I shall not now enter into the particiilars of that con- 
stitution, which belongs more properly to the next part of 
our Commentaries; but shall only observe., that in conse- 
quence thereof all the hinds in the kingdom were divided 
into what were called knight fees, in number above sixty 
thousand; and for every knight's fee a knight or soldier, 
mileSf was bound to attend the king in his wars, for forty days 
in a year ; in which space of time, before war was reduced 
to a science, the campaign was generally finished, and a king- 
dom either conquered or victorious ^ By this means the king 
had, without any expence, an army of sixty thousand men 
always ready at his command. And accordingly we find one, 
among the laws of William the Conqueror ^, which in the 
king*s name commands and firmly enjoins tlie personal attend- 
ance of all knights and others ; " guod habeant et ieneant 5t' 
" semper bene in armis et in equis^ ut dccet et oportei : et quod r 411 T 
" sint semper prompt i et bene parati ad sa^iium mum integjiim 
'* nobis explendum d peragendum^ cum sempa* aims adfiterit^ 
** secundum quod n^bis debent defeodis et tenementis suis dejure 
«' facere'^ This personal service in process of time degen- 
erated into pecuniary commutations or aids, and at last the 
military part of the feodal system was abolisheii at the restor- 
ation, by statute 12 Car, IL c. 24. 

In the mean time we are not to imagine that the kingdom 
was left wholly without defence in case of dom^uc insur- 

* Th^ Poles we^ e¥en it ibU day* weeki, or forty days, in % jpnt^ Mod. 

m tenacious of thc>ir antieal con^itu- Uu, HliC xx^r. 12; 

lion, that tlwir potpoHlc, or miUib, ^ e. 5S. $m Co* LItt 75,76. 
^nnei be coippeI1«d to terre abcms sii 
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rections^ or the prospect of foreign invasions. Besides those 
who by their military tenures were bound to perform forty 
days' service in the fietd^ 6rst the assize of arms, enacted ^ 
27 Hen. IL and afterwards the statute of Winchester ^5 under 
Edward L obhged every man, according to his estate and de- 
gree, to provide a determinate quantity of such arms as were 
then in nse, in order to keep the peace : and constables were 
appointed in aU hundreds by the latter statute, to see that 
such arms were provided* These weapons were chongcKl 
by tlie statute 4 & 5 Ph. dc M* c. 2. into others of more 
modem service ; but both this and the former provisions were 
repealed in the reign of James L * While these continued in 
force, it was usual from time to time for out princes to issue 
commissions of array, and send into every county officers in 
whom thev coutd confide to muster and array (or set in 
military order) the inhabitants of every district ; and the form 
of the commission of array was settled in parliament in the 
5 Hen. IV., so as to prevent the insertion therein of any new 
penal clauses ", But it was also provided', that no man should 
be compelled to go out of the kingdom at any rate, nor out 
of his shire but in cases of urgent necessity ; nor shouJd 
provide soldiers unless by consent of parltamenE. About the 
t 412 ] reign of king Henry VIIL, or his children, lieutenants began 
to be introduced ""5 as standing representatives of the crown, 
to keep the counties in military order; for we find them 
mentioned as known officers in the statute 4 & 5 Ph, & M. c.3. 
though they had not been then long in use, for Canideti 
speaks of them " in the time of queen Elizabeth, as extra- 
ordinary magistrates constituted only in times of difficulty 
and danger; but the introduction of these commissions of 
lieutenancy, which contained in substance the same powers 
as the old commissions of array, causetl the latter to fell 
Into disuse. 



In this state things continued, till the repeal of the statute 
of armour in the reign of king James the first : after which. 



^ iSEdw. I. c,6. 

* Stat, I J»c. I. c. S5. n Ja^. L 
c*2S. 

* Eusb worth, fMirt 9, p«ge $m. 667. 
See S Rym, 374, Ac. 



^ Stat, I Edw, ML it. 2. cS, and 7* 
2JE4w. IfL St, 5. c.S* 

'' Btii, 103, Ediii issrt* 
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when king Charles the first had, during his northern expedi* 
tionSf issued commissions of Ueutenancy, and exerted some 
military powers whichj having j>een long exercised, were 
thought to belong to the crown, it became a question in the 
long parliament, how far the power of the militia did inhe- 
rently reside in the king ; being now unsupported by any 
statute, and founded only upon immemorial usage. This 
question, long agitated with great heat and resentment on 
both sides, became at length the immediate cause of the fatal 
rupture between the king and his parliament : the two houses 
not only denying this prerogative of the crown, the legality 
of which perhaps might be somewhat doubtful : but also seis- 
ing into their own hands the entire power of the militia, the 
illegality of which step could never be any doubt at all. 

Soon after the restoration of king Charles the second, 
when the military tenures were abolished^ it was thought 
proper to ascertain the power of the militia, to recognize the 
sole right of the crown to govern and command tliem, and to 
put the whole into a more regular method of military subor- 
dination "^ ; and the order in which the militia now stands by 
law is principally built upon the statutes which were then [ *13 ] 
enacted. It is true the two last of them are apparently 
repealed ; but many of their provisions are re-enactetl, with 
the addition of some new regulations, by the present militia 
laws ; the general scheme of which is to discipline a certain 
number of the inhabitants of every county, chosen by lot for 
three years ; and officered by the lord lieutenant(l ), the deputy 
lieutenants, and other principal landholders, under a com- 
mission from the crown. They are not compellable to march 
out of their counties, unless in case of invasion or actual re- 
bellion within the realm {or any of it's dominions or terri- 

° 13 Cmt^IL ft^L €.6. IS&HCat. II. c.3. 15 Car. IL c, 4. 



(l) Thh great offiee was first created id the third year of Edward 6. 

in consequence of the many dbttirhances in severat counties, by thcTol- 
lower& of the old religion against the new establishment It ae«m* in iu 
first instiliitioo to have been os much cvtiI and judicial as niiiitary. The 
fir^t commiB^ion^ !ityLed tlie Lord Lieutenants the King*» Justice^j an well 
as LieutenanlB, and they were to enquire of all treason, &c. The com- 
missions were renewed yearly. Htrvpe*s EccL Mem. 2. ITS. 
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tones ^)j nor in any case cotnpeUable to march out of the 
kingdom* They are to be exercised at stated times : and. 
their discipline in general is liberal and easy; but, when 
drawn out into actual serricej they are subject to the rlgoura 
of martial law, as necessary to keep them in order. This is 
the constitutional security which our laws ^ have provided Ibr 
the public peace^ and for protecting the realm against foreign 
or domestic violence, (2) 

P Stit, I@ Geo, ILL c. 3, tA2 * 16 Gco» III, c 3< IS Geo. Ill* 

^ S Geo. IIL c. 20, 9 Geo. III. c.l4. and 59. 19 Geo. II L c 72* 



(s] A great many statutes for the ordering of the miUtin have been 
passed abce the latest of those cited by the autbor, which wlU be found 
arranged in Bura's Justice, tit. Military Law. The general scheme however 
remains the same as de?icribcd in the text ; the determining the quotas ofeach 
county is, in ordinary circumstances, left to the privy coundl to be fixed 
from ten years to ten years, with a power of increase reserved to the 
crown iii case of invaj>ion, or imminent danger thereof, or of rd>eUion ; 
the officering the regiments U entrusted to the lord lieutenants, but the 
officers must have certain qualifications of property according to their 
ranks | the actual enrolment and organization of the re^mentu is plated 
in the hands of the deputy lieutetiants. The mode of filling the ninkii h 
by ballot, to which all pen on s wbo do not fall within the exemptions of ^ 
the statute arc equally liable, and must iervc for fiv^e years if drawn, un* H 
less they produce a substitute, approved of by the deputy lieutenanu. In 
case of actual invnsion, or imminent danger thereof, and in all ciset of 
rebellion and insurrection his majesty has power to call out the miOtiA, ami 
place them under military command ; but in onlinary times, by the 55 G. 3. 
c* e$^ the period during which they may tie placed on duty, h limited to 
twenty-eight days in any one ye^r, and the 57G-3. c.57, fluthori:fe« hU 
majesty to suspend their being embodied at al! during any )^eart While 
they are placed on general tnilitary duty, there is scarcely any dtstinciioTi 
in thwir pay, government, or liabiiity, fVom those of the troops of the linep 
except that tbey are only sworn to serve tti Great Britain and Irelaod, aa4 
that their service in the latter countr>' canuot cjicced two succesfire y ^rs. 
While they are merely called out for annual training, they are subject to no 
punishment which affects life or limb. Besides the nitlilia to which the»e re^ 
g\dation8 apply, there arc military forc<^ of other descriptions, but distinct 
also from the standing army. These are the supplementary fnilitia, or 
that increase upon the numbers of the regular militia which we have seen 
the king k empowered to make in certain circumstances : the local miUtin, 
fupcrior in number^but more limited in its service than the regular niiliiiaj 
the enrolment in both of these is by ballot and compulsory ; the yeoni an ry 
which is a mounted volunteer force, and the small remain* of that large 
body of volunteer infantry, if any such now exist, which started into be- 
ing upon the menace of invaiion from France in bift late maje«ty'« r^lgn. 
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When the nation was engaged in war, more "veteran troops 
and more regular discipline were esteemed to be necessary, 
than could be expected from a mere militia* And therefore 
at such times more rigorous methods were put in use for the 
raising ofarmies^ and the due regulation and discipline of the 
soldiery: which are to be looked upon only as temporary 
excrescences bred out of the distemper of the state, and not as 
any part of the permanent and perpetual laws of the kingdom. 
For martial law, which is built upon no settled principles, 
but is entirely arbitrary in it's decisions, is, as sir Matthew 
Hale observes \ in truth and reality no law, but something 
indulged, rather than allowed as a law. (3) Hie necessity of 
order and discipline in an army is the only thing which can C ^^^ ] 
give it countenance ; and therefore it ought not to be per- 
mitted in time of peace, when the king's courts are open for 
all persons to receive justice according to the laws of the land. 
Wherefore Thomas earl of Lancaster being condemned at 
Pontefract, IB Edw, IL, by martial law, his attainder was re- 
versed 1 Edw* in,, because it was done in time uf peace ^ 
And it is laid down *, that if a lieutenant, or other that hath 
commission of martial authority, doth in time of peace hang 
or otherwise execute any man by colour of martial law, this is 
murder: for it is against magna charta^. The petition of 
right " moreover enacts, that no soldier shall be quartered on 
the subject without his own consent ' : and tliat no commis- 
sion shall issue to proceed within this land according to mar- 
tial law. (4) And whereas, after die restoration, king Charles 
the second kept up above five thousand regular trocps, by his 
own authority, Ibr guards and gan-isons ; which king James 
the second by degrees increased to no less than thirty thou- 

^ HiiL C, L, c, 2. * Tlius, in Putanij, no soldier can tj^ 

'' lUiL S Brad. Append, 59* quartered upon Uio gentry, the onYf 

• 3 I nit. SS^ freemen in that reptibtic. Mod* Onir* 

< cttji* 29* Hist. TLixiv* 23, 
" 3 Cw, I. See b1s£i Stat. 31 C^, 1 1. 

(J) See post, 41S. n.(5)- 

(4) But now by the mutiny acts the civil luagiutmte niny quarter offiten 
and foldiefBt not mdeed in any private house, but in inns, livery stablei^ale- 
hoiiae«, victualling, and wine and spirit bouses. And the penoas on whom 
they Are so billeted are bound lo fuTBish them wiib diet and beer in 
certain quantities and at certain ratet. 
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sand, all paid from his own civil list ; it was made one of the 
articles of the bill of rights '» that die raising or keept]:ig a 
standing anny within the kingdom in time of peace, unl^ 
it be with die consent of parliameni, is again&t law. 



But, as the fashion of keeping standing armies (which 
first introduced by Charles VII, in I'raoce, A* D. l^^B^y 
has of late years univer^Uy prevailed over Europe, (though 
some of it's potentatesj being unable themselves to maintain 
them, are obliged to have recourse to richer powers* and 
receive subsidiary pensions for that purpose,) it has also for 
many yeai's past been annually j lodged necessary by our 
l^islature, for the safety of the kingdom, the defence of the 
possessions of tlie crown of Great Britain, and the preserve 
atioii of the balance of power in Europe, to maintain even 
C 415 ] in time of peace a standing body of troops, under the com- 
mand of the crown ; who are however ipm Jacto disbanded 
at the expiration of every year, unless continued by parlia- 
ment» And it was enacted by statute 10 W. 11 L cL tliat not 
more than twelve thousand regular forces should be kept on 
foot in Ireland, diough paid at the charge of that kingdom ; 
which |>ermission is extended by statute @ Geo. II L c. J 5. to 
1 6,235 men in time of peace* 

To prevent the executive power from being able to oppress^ 
says baron Montes^quieu ^ it is requisite that die armies with 
which it is entrusted should consist of the people, and have 
the same spirit with the people ; as was the case at Koim.^ till 
Marius new-motlellcd the legions by enlisting the rabble of 
Italy, and laid the foundation of all the military tyranny that 
ensued* Nothing then, accorthng to djese principles, ought 
to be more guarded against in a free state-, tlian making the 
military power, when such a one is necessary to be kept on 
foot, a botly too distinct from the people. Like ours, it 
should wholly be composed of natural subjects; it ought only 
to be enlisted for a short and limited time ; the soldiers also 
should live intermixed with the people; no separate cump^ 
no biirracks, no inland tbrtresses should be allowed. And 
perhaps it might be still better, ifj by dismissing a stated 
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number and enlisting otkers at every renewal of their term* a 
circulation could be kept up between the army and tlse people, 
and the citizen and the soldier be more intimately connected 
together. 

To keep this body of troops in order^ an annual act of par- 
liament likewise passes, *^ to punish mutiny and desertion, 
" and for the better payment of the army and their quarters," 
This regulates the manner in which they are to be dispersed 
among the several inu-keepers and victuallers throughout the 
kingdom ; and establishes a law martial for their government. 
By this, among other things, it is enacted, that if any officer C 'il6 ] 
or soldier shall excite or join any mutin}^^ or, knowing of it, 
shall not give notice to the commanding officer; or shall 
desert or list in any otlier regiment, or sleep upon his post, 
or leave it before he is relieved, or hold correspondence with 
a rebel or enemy, or strike or use violence to his superior 
officer, or shall disobey his lawful commantls : such offender 
shall suffer such punishment as a court martial shall inflict, 
though it extend to death itsell^ 

However expedient the most strict regulations may be in 
time of actual war, yet in times of profound peace, a little 
relaxation of military rigour would not, one sliould hope^ be 
productive of much inconvenience* And, upon this prin- 
ciple, though by our standing laws ^ (still remaining in force, 
though not attended to) desertion in time of war is made 
felony without benefit of clergy, and the offence is triable by 
a jury and before justices at the common law : yet, by our 
militia-laws before mentioned, a much lighter punisliment is 
inflicted for desertion in time of peace. So, by the Roman 
law also, desertion m time of war was punished with death, 
but more mildly in time of tranquillity ^ But our mutiny 
act makes no such distinction : for any of the fliults above 
mendoned are equally at all times punishable with death itself, 
if a court martial shall think proper. This discretionary 
power of a court martial is indeed to be guided by tlie direc- 
tions of the crown ; which, with regard to military offences, 
has almost an absolute legislative power *• ** His majesty," 

^ StaL ISHen.VL cj9. :26c 3 Ed. * A like power over thv maJines 

VL c, 2* ii given to the lords of the AtlEuiralty by 

* jy. 49* IB. 28* mother aiioual *ct '* for the regula- 
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says the act, '* may fonn article of war and constitute courts 
« maninl, with power to try any crime by such articles^ and 
" inflict penalties by sentence or judgment of the same-" A 
vast and most important trust ! an uuUmtted power Id create 
crimes, and anne^ to them any pumshmeuts, not extending 
to life or Itmb \ These are indeed forbidden to be inflicted, 
C 417 ] except for crini^ declared lo be so punishable by this act ; 
which crimes wc hare just eaumexated, and, among wliich, 
we may obsenre that sny disobedience to lawful commands is 
one* Perhaps in some future revlstou of this act, which is in 
many respects hastily penned, it may be thought worthy the 
wisdom of parliament to ascertain the limits of military sub- 
jedioii, and to enact express articles of war for the govern* 
ment of the nrmy, as is done for the government of the navy ; 
specially a% by our present constitution, the nobility and 
gentry of the kingdom, who serre their country as mititta 
officers, are annually subjected to the same arbitrary rule, 
dimng their time of exercise* 

ChrK of the greatest advantages of our English law is, that 
not only the crimes themselves which it punishes, but also 
the i^^nr^ln*^'^ uhirh ^t !nf?!*"r^. ?>r»- t^^certained and nofonoii^ : 
nothing is left to arbitrary discretion ; the king by his judges 
dispenses what the law has previously ordained ; but is not 
himself the legislator. How much therefore is it to be re- 
gretted that a set of men, whose bravery has so often pre- 
served the liberties of their countries, should be reduced to a 
state of servitude in the midst of a nation of freemen ! for sir 
Edward Coke will inform us *, that it is one of the genuine 
marks of servitude, to have the law, which is our rule of 
action, either concealed or precarious ; " misera est serviius 
" vbi jus est vagum aut incognitumJ' Nor is this state of ser- 
vitude quite consistent with the maxims of sound policy ob- 
served by other free nations. For, the greater the general 
liberty is which any state enjoys, the more cautious has it 
usually been in introducing slavery in any particular order 
or profession. These men, as baron Montesquieu observes \ 
seeing the liberty which others possess, and which they them- 
selves are excluded from, arc apt (like eunuchs in the eastern 

« tion of hU majesty's nurine forces ^ Sp. L. 15. 12. 
« wbiltoaihor*.** •4lntt.SS«. 
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seraglios) to live in a state of perpetual envy and hatred to- 
wards the rest of the community ; and indulge a malignant 
pleasure in contributing to destroy those privileges to which 
they can never be admitted. Hence have many free states, 
by departing from this rule, been endangered by the revolt [ 418 ] 
of their slaves ; while in absolute and despotic governments, 
where no real liberty exists^ and consequently no invidious 
comparisons can be formed, such incidents are extremely rare. 
Two precautions are therefore advised to be observed in all 
prudent and free governments: !• To prevent the introduc- 
tion of slavery at ^11; or, 2, If it be already introduced, not 
to intrust those slaves with arms ; who will then find them- 
selves an overmatcli for the freemen. Much less ought the 
soldiery to be an exception to the people in general, and the 
only state of servitude in the nation- (5) 



(5) There are sonit parts of this account of the stale and government 
cf our arniy, which have been foimd jnuch fault M^ith, and whieh cannot 
be entJreiy sustained^ The first of these is the character of inartiai law^ 
adopted from sir M. Hale, which, however true when written by him, was 
no longer correct in the authorV time, when the aiore important parts 
of the nulitary code began to be epedally enacted in the annual mutitiy 
iSCts, and the remainder wa^ kid down bj the king under a discretion 
given to him by the legislative body, ^\'hen again the army of Uiis country 
was spoken of, as " a set of men reduced to a state of servitude in tht; 
midst ofa nation of freemen," it should have been added^ that the military 
»erdce was one entered into by voluntary compact, to whiL-h we n*ay 
now add that it h a compact, which, if liuatily entered into by any citijten, 
may, wttliin a reasonable time, nnd upon very easy terms be diiisolved. 

The (listing mutiny acta make it a csvpltal offenee In any soldier or xqm^ 
rine, to begin, excite, or join in any umtiny or sedition; not to use bis 
ntmo&t endeavour* to suppress the same ; not to give information thereof 
Hfithout delay to the commanding officer ; to mbbchave before the enemy; 
fihamefuDy to abandon or deliver up any post committed to his charge ; to 
compel or use means to induce the commanding officer to do cither the 
one or the other ; to leave a post betbre relieved, or to be found sleeping 
on it I to hold correspondence with or give advice to any rebel or enemy ; 
to treat With any such without proper permission ; to strike or use vio- 
lence against hb superior officer in ibc execution of his office i to disobey 
a lawful command of his superior officer; or to deserts In the case of 
debertion, however, the court, which tries the offender, may sentence to 
Ijansportation, if death seems too severe a punishment imder the circum- 
fitanees, and in all cases the king may comnaute the sentence of death for 
ihat of transportation. It will be ob&ervcJ, in answer to an observation 
made at p. 4lS., th&t all thei€ offences, ejLcepI the last, are either tuob &» 
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But as soldiers, by this annual act, are tlms put in a worse 
condition than any other subjects, so, by the humanity of our 
standing laws, they are in some cases put in e much better- 



can only be committed in time of war^ or are equally dangerotia iwhether 

corninittcd then or in time of pcflce ; and that a^to the lost, a specjal power 
of commutation is gwen to ihe court whicli tries the offender. 

Suppletory to these re^tilations by statute are the articles of war, whiGb 
the king is authorised to form ; but no punt^bmenl for any oflence created 
by tbeni can extend to life or limb. 

The mihlarj' code is adminbtered by courts martial with djjferent degree* 
of authority ; in all o( them tJie members fire sworn to determine accord- 
ing to the eWdfOce, the artrcles of war, the mutinv acts, and {if any doubta 
arise une* plained by tlicm) ticcordijtg io their comcienct^t^ the beit of tfi^r 
mnderttandmgit ond ike cmi<im of war. 

The higher court is called a general court murtial, and must con^t^ 
except when held in certain places, where such a nuEnber might not be 
easily to be procured, of thirteen members at the least. It is this court 
only which can pronounce sentence of deaths and nine members must 
concur in the sentence, if the court consist of thirteen exactly ; if of more, 
(or less in the excepted plac^^) the majority must consist of tViO-thirds of 
the whole. 

General courtE tnflnial of less than the proper number may inflict cor- 
poral punishmeat not eitending to Idss of limb, or hnprisonment. 

Beside the proceedings by courts marliat it has been usual for the crown 
on certain occasions to direct the a^emblage ot couru o( Inquiry, which 
are in some m^sure analogous lo a grand jury. There are hosvever very 
broad distincdons between them ; the members are not iwom^ the wit- 
nesses are not sworn, a report is made of the opinion of the court as ta 
the propriety of any farther proceedings, which is not in the nature of a 
bill of indictment ; and witne<se% are henrd on both sides. Great doubts 
have been entertained on the legality of this proceeding, and it baa been 
rented not so much on the prerogative of the crown, ad on the implied 
voluntary consent of m^y officer, who enters the tixmy^ to submit hijiiiclf 
to what he knows to be an existing practice in the army. The soundness 
of this reasoning, may, however, with deference^ be well queftioned. See 

It is impossible upon the whole, I conceive, not to admit the faci^ of 
which the author coniplains, that there b something vague and despotic 
in the government of the army; whether that be a ty^m^m^U i^ouod of 
complaint under the cireumitauces is pot j^erbafis a queatSon very oa<i|y 
solved* The answer to it will not depend upon what may be pctihapt^ 
admitted, that the full and absolute enjoyment of all civil rights b not com- 
putible with the preservation of military disdphue, and that the present 
system does n*jt lu effect detract more from it than is absolutely nrrmwrj 
for that purpose ; but it will depend upon this difficult pfoblem^ wfaetiMr 
the restraint from ordinary dvtl liberty might not be detinitely msried 
out, or whether there u any thing in the nature of military dwdplliw, and 
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By statute 43 Eliz- c. 3, a weekly allowance is to be raised 
in every county for the relief of soldiers tliat are sick, hurt, 
and maimed (6) ; not forgetting the royal hospital at Chelsea, 
for such as are worn out in their duty. Officers and soldiers, 
that have been in the king's service, are, by several statutes 
enacted at the close of several wars, at liberty to use any 
trade or occupation they are fit for, in any town in the king- 
dom, (except the two universities), notwithstanding any sta- 
tute, custom^ or charter to the contrary.. And soldiers ia 
actual military service may make nuncupative wills, and dis- 
pose of their goods, wages, and other personal chattels, with- 
out those forms, solemnities, and expenses^ which the law 
requires in other cases '^^ Our law does not indeed extend 
tliis privilege so far as tlie civil law ; wliich carried it to an 
extreme that borders upon the ridiculous- For if a soldier, 
in the article of deaths wrote any thing in bloody letters on 
his shield, or in the dust of the field with the sword, it was a 
very good military testament *** And thus much for the 
mUitary state, as acknowledged by the laws of England* 

The imriHme state is nearly related to the former, though [ *19 ] 
much more agreeable to the principles of our free constitu- 
tion. The royal navy of England hath ever been its greatest 
defence and ornament ; it is it's antient and natural strength ; 

' Stat* S9 C«r. II. c, 3* 5 W. IJI* m jmlnete inMCfipterini giadio x%io ipio 

c* 2 1 . {6, temp<tre yiuj, in ptadm, vitae f prf«Mn 

^ 5i' mUUei ^lad ih dyp^ liieris fan- derelinqu-urU, hiijusmosU voiuntatem $$a- 

gtUiig iuo rutilanii^ui adHotaperiftt, out hUem ax uporict* Cod, 6.21. 1$. 

in the constilution or a military force [in which large bodies collected 
together with t\m means of resistance in their handa, and the knowledge 
of thdr power necessarily present before them, are to be governed under 
trjing circumstances by n small ininotity), which tnakes it absolutely neces- 
sary that authority fihould be despotic, and obedience implicit, und there- 
fore that there should be somclhing discretionary and uncertain in the law 
under which the soldier lives. This seems to be the prineiple on which 
the latter part of the oath of courts martial is framed, which is printed 
above in italics. 

(g) This sum is not usually collected, it would be inconsiderable in 
amount, and the mode of distributing it is ioeonvenient. Any loldicr re- 
quiring assistance, and not receiving aid from Chelsea, or a pension, h 
entitled to more effectual help from his parish, under the statute which 
immediately preceded the one in questloD, and which created the general 
rate for the relief of the poor* 
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the floating bulwaik of the island ; an army, from wlilcK 
however strong and powerful, no danger can ever be appre- 
hended to liberty : and accordingly it hi^ been assiduQUsIy 
cultivated^ even iVom the earliest ages* To so much perfec- 
tion was our naval reputation arrived in the twelfth century, 
that the code of maritime laws, which are called the laws of 
Olcron, and are received by all nations in Europe as tlie 
ground and substruction of all their marine constitutions, was 
confessedly compiled by our king Ricliard the first, at the isle 
of Oleron on the coast of France, then partof tlie possessions 
of the crown of England*. (7) And yet, so vastly inferior 
were our ancestors in this point to tlie present agej that even 
in the maritime reign of queen Elizabeth, sir Edward Coke ^ 
thinks it matter of boast, that the royal navy of England then 
consisted of tkree-andAhirii/ ships. The present condition of 
our marine is in great measure owing to tlie salutary provisions 
of the statutes called tjie navigation acts j whereby the con- 
stant increase of English shipping and seamen w^as not only 
encouraged, but rendered unavoidably necessary. By the 
statute 5 RicILc.S. in order to augment the navy of Eng- 
land, ilien greatly diminished, it was ordained, that none of 
the king^s liege people should ship any merchandize out of or | 
into the realm but only in ships of the king's ligeance, on pain 
of furleiture. In the next year, by statute 6 Ric.lL c.8, this 
wise provision was enervated, by only obliging the merchants 
to give English ships (if able and sufficient) the preferencep 
But the most beneficial statute for the trade and commerce of 
these kingdoms is that navigation act, the rudiments of whidi ' 
were first framed in 1650 \ with a narrow partial view : being 
intended to mortify our own sugar islands, wliich were disaf^ ^ 
fected to the parliament^ and still held out for Charles IL, by 

* 4 Inst. 50, 



(7) It ii not a matter of such clear aJmbsion tliat Ricburd wa* tlic fint 
compiler of iheic cdebnited law*. Most of the French writers on n>ftrine 
law claim the fir^t dri*i*ijht of them a^ a I-'r<;nch code, franieil under ttie 
direction of Eleanor hii mother for the use of her continenittl tuljects. 
In the introduction to Mr. J.Pork'i system of marine inaurancc^, p^uviL 
AD abftract of their argument u givtn with a referciue to Seiden, vrhci 
tQointdns the powtion in the text. Mure ClnuduiTij i* c.2i. 
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stopping the gainful trade wtiich they then carried on with the 
Dutcli " ; and at the same time to clip the wings of those our 

opulent and aspiring neighbours. This proliibited all ships 
of foreign nations from trading with any English plantations 
without licence from tlie council of state- In 1651 * the pro- 
hibition was extended also to the mother country; and no 
goods were suffered to be imported into England, or any of 
its dependencies, in any other than English bottoms ; or in 
the ships of that European nation of which the merchandize 
imported was the genuine growth or manufacture. At the 
restoration the former provisions were continued, by sta- 
tute 1 2 Car. IL c. 1 8. with this very material improvementj 
that the master and three-fourths of the mariners shall also 
l>e English subjects. (8) 

Many laws have been made for the supply of the royd 
navy with seamen; for their regulation when on board; and 
to confer privileges and rewards on them during and after 
their service, 

L First, for their supply. The power of impressing sea- 
faring men for the sea service by the king's commission has 
been a matter of some dispute, and submitted to with great 
reluctance; though it hath very clearly and learnedly been 
shewn by sir Michael Foster J, that the practice of impressing 
and granting powers to the admiralty for that purpose is of 

H Mod* Un. Hiit. %\L 289. J IUpa54. 

* ScobeU.ne, 

(b) The 4 G. 4. e. 41. repeals the former ship registry acts; and the efffcct 
or the present system h that no ship is entitled to the privileges of a British 
vessel, that is not registered according to the form given in that statute : 
and that no ship coil be so registered unless $he be wholly of the built of 
the united kingdom, the Isle of Man, Guernsey, or Jersey, or some one of 
the colonies, plantations, islands, or territories of the British empire, or 
unleM she be a vessel condemned os pri^e, or for slave-tradings and unless 
in either case she wholly belongs to his majesty's subjects, duly entitled to 
be owners oF such vessel. And no one is entitled to be snch owner if he 
has taken the oath of allegiance to any foreign power, unless afterwards 
naturalized or made a denizen; nor any one who usually resides out of 
hi« majesty^B dominions, unless he be a member of iome Britbh factory, or 
be a partner in or agent for some mercantile hou«e actually carrying on 
trade m Great Britain or Ireland. 
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fiyy gmy****^ da£^ suid nsfiL been sntfiicmly untmiial lij^ & 
itMuhr Mvies <>r precedents lo tlie pnaent tiaie : whence he 
ettwhiiiei tc 10 be part of tbe timiiMtt iiP *. The SlSiculty 
tram b^ce, tlmt oo statsace kas tsq^tsslf ckclared ifais 
' ta be ui the CTGWB, tfam^^ mangr of Atra ▼ctt stroe^^ 
Implj h, TW «ta&ite 2 Ric U.e.i. i^poibs of marioerB hel 
inp vreAted and retaaieil fi^r Che king^s serricet as cf a thiii^ 
wi mn and pcactised witbo^t dispute : and pTorides m 

rem <>Fm^ th« fottMig «w»y- By a later statute \ if 
V mmh ^rtK> oBci the mer Thames, ihalJ hide himself 
r^if #2 ^^ "* -»*«.*;—* «^ «-*— -"-"-^-misskHi of pressitig for the 

kng<» ry peiMlties. By another "» 

BO fift— * • ^ ibe qtieen^s commission to 

itffe aa a cofEmtisskni shall be first brought 

Ut twd 4 iihitii^ ii^ir the sea coast 

wbcM fcem to the intent tliat the 

jnatioiat *d om such a number of able- 

bodied nn I are contained, to serre her 

loajes^. TS ", especial prolecttons are allowed 

to wmmea m drcmnsii nces, to prevent them from 

being impressecL And fefrymai are also said to be privtfc^d 

eyidendy imply a power of impressing to reside somewhere ; 
and, if any where, it mast, from the spirit of our constitu- 
tion, as well as from the frequent mention of the king's com* 
mission, reside in the crown alone. 

But, besides this method of impressing (which is only de- 
fensible from public necessity, to which ail private consider- 
ations must give way), there are other ways that tend to the 
increase of seamen, and manning the royal navy. Parishes 
may bind out poor boys apprentices to masters of merchant- 
men, who shall be protected from impressing for the first 
three years ; and if they are impressed afterwards, the mas- 
ters shall be allowed their wages ^ : great advantages in point 
of wages are given to volunteer seamen, in order to induce 

^ 8m alio Comb. 945. BAiT.3d4. c.l7. 2 Geo. III. cl5. 11 Geo. III. 

' Sut. fi lb 8 Pb. and M. c. 16. c. 38. 19 Geo. III. c.75» Ac. 

"* Stat. 5Elii. C.5. <> Sat. 14. 

• 8m Stat. 7 ft 8 W. III. c. 21. P Stat. 2&8 Ann. c.6. 
t.6. 4ft5 Ann. c.IO. ISGto.II. 
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them to enter into his majesty^s service ^ } aiid eyery foreign 
seaman who during a war shall serve two years in a man of 
war, merchantman, or privateer, is naturalized ipso facto \ 
About the middle of ktiig William's reign a scheme was set 
on foot' for a register of seamen to the number of thirty 
thousand, for a constant and regular supply of the king's 
fleet ; with great privileges to the registered men, and, on [ 420* ] 
the other hand, heavy penalties in case of their non-appeai'- 
ance when called fiir : but tins registry, being judged to be 
be ineffectual as well as oppressive, was abolished by sta- 
tute 9 Ann»c,2L 

2. The nteihad of ordering seamen in the royal fleet, and 
keeping up a regular discipline there, is directed by certain 
express rules, articles^ and orders, first enacted by the autho- 
rity of parliament soon after the restoration * ; but since new- 
modelled and altered, after the peace of A ix laChapelleS 
to remedy some defects which were of fatal consequence in 
conducting the preceding war* In these articles of the navy 
almost every possible offence is set downj and the punish- 
ment thereof annexed ; in which respect the seamen have 
much the advantage over their brethren in the land-service ; 
whose articles of war are not enacted by parliament^ but 
framed from time to time at the pleasure of the crown* Yet 
from whence this distinction arose, and why the executive 
power, which is limited so properly with regard to the navy, 
should be so extensive with regard to the army, it is hard to 
assign a reason : unless it proceeded from the perpetual 
establishment of the navy, which rendered a permanent law 
for thfir regulation expedient | and tJie temporary duration 
of the army, which subsisted only from year to year, and 
might therefore with less danger be subjected to discretionary 
government* But whatever was apprehended at the first 
formation of the mutiny act, the regular renewal of our 
(Standing force at the entrance of every year has made this 
distinction idle. For, if from experience past we may judge 
of future events, the army is now lastingly ingrafted into the 
British constitutiou ; wldi this singularly fortunate circum* 

^ StftL SI Geo. II. c.IO. ^ Sttt. 13 Car. IL si*l. c. 9. 

' Sm. 13 Geo. IL c,3. " Stat. 2g Geo. IL C* 33* amended 

' SUUT^SW. c,3L byl^Geo. Ill, e,17, 
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staJice^ that any branch of the legislature may annually put 
an end to its legal existence, by refusing to concur in lis 
continuance. 

[ 421 ] 3. With r^ard to the priirileges conferred on sailors, thjy 
are pretty much the same with tliose conferred on soldiers ; 
with regard to relief when maimed, or w^ounded, or super- 
annuatedj either by county rates, or the royal hospital at 
Greenwich j with regard also to the exercise of trades and, 
the power of making nuncupative testaments: and farther *j 
no seaman on hoard his majesty *s ships can be arrested for any 
debt, unless the same be sworn to amount to at least twenty 
pounds ; though^ by the annual mutiny acts, a soldier may 
be arrested for a debt which extends to half that value, but 
not to a less amount. (9) 

* Stat. 31 G«o. II. clO- 



(9) A soldier has now an eqtial exemption in this reject. 
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CHAPTER THE FOURTEENl'H- 

OF MASTER AND SERVANT. 



XTAVING thus commented on the rights and duties of 
persons as standing in the jntblic relations of magistrates 
and peoplcj the method I have marked out now leads me 
to consider their rights and duties in private oeconomical 
rektions. 

The three great relations in private life are^ 1. That of 
master and servant ; which is founded in convenience, whereby 
a man is directed to call in the assistance of others, where 
his own skill and labour will not be sufficient to answer the 
cares incumbent upon him. 2, That of htisband and mfe ,- 
which is founded in naturcj but modified by civil society : 
the one directing man to coutinue and multiply his species, 
the other prescribing the manner ui which that natural im- 
pulse must be confined and regulated, 3* Tliat o^parejit and 
child ; which is consetiueiitial to that of marriagej being its 
principal end and design : and it Is by virtue of this relation 
that infants are protected, maintained^ and educated. But, 
since the parents, on whom this care is primarily incumbent, 
may be snatched away by death before they have completed 
their duty, the law has therefore provided a fourth relation, 
4. Tliat of guardian and ward ; which is a kind of artiiicial 
parentage^ in order to supply the deficiency, whenever it 
happens, of the natural. Of all these relations in their 
order. 

In discussing the relation of master and servant^ I shall first r 4^ ^ 1 
consider the several sorts of servants, and how this relation 
is created and destroyed : secondlyi the effect of this relation 
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with regard lo the parties themselves : and» lastly, tts eSects 
with regard to other persons. 

I. As to the several sorts of servants : I have formerly 
observ ed * that pure and proper slavery does not, nay cannot, 
subsist in England : such, I mean, whereby an absolute and 
unlimited power is given to the master over the life and for- 
tune of the slave. And indeed it is repugnant to reason, and 
the principles of natural lawj that such a state should subsist 
any where. The three origins of the right of slavery, assigned 
by Justinian 'V are all of them built upon false foundations '=. 
As, first, slavery is held to arise " jure gefHiuni,*' from a 
state of captivity in war ; whence slaves are called mancipia^ 
pm$i manu captL The conqueror, say the civilians, had a 
right to the life of his captive, antl, having spared that, has 
a right ta deal with him as he pleases* But it is an untrue 
position, when taken generally, that by the law of nature or 
nations a man may kill his enemy ; he has only a right to kill 
him In particular ca^es ; in cases of absolute necessity, for 
self-defence; and it is plain tlfis absolute necessity did not 
subsist, since the victor did not actually kill him, but made 
him prisoner* War is itself justifiable only on principles of 
sell-preservation | and therefore it gives no other right over 
prisoners, but merely to disable them from doing harm to us^ 
by confining their persons : much less can it give n right to 
kill, torture, abuse, plunder, or even to ensla\*e an enemy, 
when the war is aver. Since* therefore, the right of makit^ 
^ slaves by captivity depends on a supposed right of slaughter, 
that foundation failing, the consequence drawn from it must 
fail likewise. But, secondly, it is said that slavery may begin 
" jure cknli " when one man sells himself to another, Thfa, 
If only meant of contracts to serve or work for another, is 
[ i24 ] very just : but when applied to strict slavery, in the sense of 
the laws of old Rome or modem Barbarj', is also impossible- 
Every sale implies a price, a ^id pro quo^ an equivalent given 
to the seller in lieu of what he transfers to the buyer : but 
what equivalent can l>e given for life and liberty, both erf" 

* ^§1 1S7, dc»l£, turn Hber kitmo, m^nr t^gimti 

Ssrvi tiut nmMcuHiur mU JUtnt* Nsu~ annit, ad prrtium ixirtieipemiham $t»t 
tuAfttf «P mnciilu noiitu * Jiuni ma jurt iv?i u redan fmuut €$$* ImU 1*3^4* 
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which (in absolute slavery) are held to be in the master's dis* 
posal ? His property also, the very price he seems to receive, 
devolves ipso facto to his master the instant he becomes his 
slave. In this case, therefore, the buyer gives nothing, and 
the seller receives nothing : of what validity then can a sale 
be, which destroys the very principles npon which all sales 
are founded? Lastly, we are told, that besides these two 
ways by which slaves " fimt" or are acquired, they may also 
be hereditary : ** servi nascuntur /' the children of acquired 
slaves are Jure naturae^ by a negative kind of birthright, 
slaves also* But this^ being built on the two former rights, 
must fall together with them. If neither captivity, nor the 
sale of one^s selfj can by the law of nature and reason reduce 
the parent to slavery, much less can they reduce the offspring, 

Upon these principles the law of England abhors, and will 
not endure the existence of, slavery within this nation : so 
that when an attempt was made to introduce it by statute 
1 Edw* VI, c, 3., which ordained that all idle vagabonds should 
be made slaves, and fed upon bread and water, or small 
drink, and refu^ meat,' should wear a riflg of iron round 
their necks, arms, or legs ; and should be compelled by beat- 
ing, chaining, or otherwise, to perfonn the work assigned 
them, were it never so Tile ; the spirit of the nation could 
not brook this condition, even in the most abandoned rogues ; 
and therefore this statute was repealed in two years afters- 
wards ^» And now it is laid down *, that a slave or negro, 
the instant he lands in England, becomes a freeman ; that is, 
the law will protect him in the enjoyment of his person and 
his property.. Yet, with regard to any right which the mas- 
ter may have lawfully acquired to the perpetual service of 
John or Tliomas, this will remain exactly in the same state as 
before : for this is no more than the same state of subjection r 4,2s 1 
for life, which every apprentice submits to for the space of 
seven years, or sometimes for a longer term* ( 1 ) Hence too It 



(1 ) By the word '* kwfully" in thii fentence the author must be taken 
to mean ** according to generd law/* not " according to iocai law/* a dis- 
tiiictioa which he fihortly af^er iimkes htmftelf, Ic ii ohvioae that in the 

caie 
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thoughout all the revolutions of the respective seasons ; as 

well when there is work to be done, as when there is not ^ : 

bnt the contract may be made for any larger or smaller term, 

AH single men between twelve years old and sixty, and married 

ones under thirty years of age, and all single women between 

twelve and forty, not having any visible livelihood, ai-e com- 

pelUible by two justices to go out to seiTice in husbandry or 

certain specific trades, for the promotion of honest industry : 

and no master can put away his servant* or servant leave his 

master, after being so retained, either before or at the end 

of his term^ without a quarterns warning ; unless upon rea- [ 426 2 

sonable cause to be allowed by a justice of the peace ** (2) ; 

but they may part by consent, or make a special bargain. 

2. Akotheu species of servants are called apprentices^ {from 
apprendre^ to learn,) and are usually bound for a term of years, 
by deed indented, or indentures, to serve their masters, and 
be maintained and instructed by them. This is usually done 
to persons of trade, in order to learn their art and mystery ; 
and sometimes verj^ large sums are given w^itli them, as a pre- 
mium for such their instruction : but it may be done to hus- 
bandmen, nay to gentlemen, and others. And ^ children of 
poor persons may be apprenticed cut by the overseers, with 
consent of two justices, till tvvcnty^-one years of age, to such 
persons as are thought fitting; who are also compellable to 
take tliem ; and it is held, that gentlemen of fortune, and 
clergymen, are equally liable with others to such conipul- 
eion ^ \ for \vhich purposes our statutes have made the in- 

» F. N,B. IGS. &M, C.30* *l&3Ai«j- c G. 4&5Atiti. 

» Stat. 5 Elk. C.4. cJ9. 17 Geo. U, c. 5. 18 Geo. IJL 

' StaL 5Elii. C.4. -IJElw, c. 2. c47. (S) 
iJac L i:. 25. 7 J»c» I. c. 3- e& @W, * Silk. <??. 491. 



(a) But it ihould seem at thii» duy that if ao ipcdal contract be made, 
a domestic servant u entitled only to a nionth*s warning or a month'» 
wages ill lien of it, 3 Espiniu&«'« Nj, Pri, Rep. 235. Robimon v. liindm^n. 
The jurisiliction of miigistrates extends only to servants in husbandry, and 
in the trades specified in the different fttttutci* n Tenn, Rep. 583. Rex- 
V. HtdcotL goG.2. cA9n 4 G*4, c.5§. 

(3) And see further, 32G.3. c,57., 33G.3. c,55., 420,3* c.46.» 4SG*3. 
c.73.,SlG.3. c.SO., 54G.3. C.90., 54 0. 3. C.107., 56G.3. C.I39., 1 &SG.4. 

c,4S., and 4G*4. C.34. 
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deDtures obll^lofj, ereo though sueh parish apprentice be a 
mioorV Appf«titices to trades may be discharged on rea- 
soiufale cause* either mt the request of ihemselv^ or ma«iters, 
at ibe quajter sessiotns, or by one justice, with appeal to the 
sesooDs"; who may, by the equit}' of the statute, if tli^y 
think it reasonable, direct restitution of a rateable share of the 
money giTen with ihe apprentice ' : and parish apprentices 
niAj be discharged in the same manner by two justices «* (4) 
But if an apprentice, irtth whom less than ten pounds hath 
been gtve% urns away &om his master, he Is compellable to 
- ; wrre 0411 his time of absence^ or make satis&ction for the 

smxQSf at any time within seven years after the eKpiration of 
Iiis otigiiml oomrmcL K (5) 

3, A THiaD spedes of servants are tabourer^ who are only 
hired l^ the day or the week, and do not live intra moema^ as 

£ 4JKr J P*'* ^f tbe &mily ; eonceming whom the statutes before 
cited ^ hare made many very good r^nlations : 1, Directing 
that all parous who have no visible effects may be compelled 
to work ; 2. Defining bow long they must continue at work 
in summer 'and in winter : 3. Punishing sudi as leave or 
desert their work : 4- Empcjwering the justices at sessions, 
or the sheriff of the county, to setde their wages (6) : and, 5. 
Inflicting penalties on such as either give, or exact, more 
wages than are so setded. 

4. There is yet a fourth species of servants, if they may 
be so called, being rather in a superior, a ministerial, capa- 

* Scat. 5 Elix. c 4. 43 £lii. c. 2. o Sut. 20 Gto. II. c.l9. 

Cro. Cm*. 179. (4) ^ Scat. 6 Geo. III. c S5. 

"^ SCaL 5 Elk. c 4. <i Scat. 5 Elii. C.4. 6 Geo. III. 

' Salk. 68. c. 23. 



(4) The case in Cro. Car. 179. does not apply. 

(5) The head of apprenticeship both as it regards the partiei to the 
contract among themselves, and their mutual rights and remedies; and 
also as it regards the acquisition of a settlement by the apprentice, hat 
given rise to many regulations by statute, and almost innumerable ded- 
fions; the best analysis of which the reader will find under the tide Ap- 
prentice in Bum*s Justice. 

(6) This power is taken away by the 55 G. 3. c.40., and of coune the 
penalties which are mentioned in the next sentence are also abolished. 
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city ; such as stewards^ Jacfms, and bailiff^ ^ whom however 
the law considers as servants, j)iv tempore^ witii regard to such 
of their acts as affect their master^s or employer's property* 
Whicli leads me to consider, 

IL The manner in which this relation, of service, affects 
either the master or servant. And, first, by hiring and ser- 
vice lor a year, or apprenticeship under indentures, a person 
gains a settlement in that parish wherein he last served forty 
days ^ In the next place, persons serving seven years as ap* 
prentices to any trade Iiave an exclusive right to exercise that 
trade in any part of England % This law, with r^ard to the 
exclusive part of it, has by turns been looked upon as a hard 
law, or as a beneficial one, according to the prevailing humour 
of the times : which has occasioned a great variety of resolu- 
tions in the courts of law concerning it ; and attempts have 
been frequently made for it*s repeal, though hitherto with- 
out success. At common law every man might use what 
trade he pleased; but this statute restrains that liberty to 
such as have s^vcd as apprentices : the adversaries to which 
provision say, that all restrictions (which tend to introduce 
monopolies) are pernicious to trade; the advocates for it 
allege, that unskilfulness in trades is equally detrimental 
to the public as monopolies. Tliis reason indeed only extends 
to such trades, in the exercise whereof skill is required : r 423 ] 
but another of their arguments goes much farther ; viz, that 
apprenticeships are useful to the commonwealth, by em- 
ploying of youth, and learning them to be early industrious ; 
but that no one w^ould be induced to undergo a seven years' 
servitude, if others, though equally skilful, were allowed tlie 
same advantages without having undergone the same discipline: 
and in this there seems to be much reason. However^ the 
resolutions of the courts have in general rather confined 
than extended the restriction. No trades are held to be within 
the statute, but such as were in being at the making of it * : 
for trading in a country village, apprenticeships are not 
requbite " ; and following the trade seven years, without any 

' StBU 5 Elk. e. 4, I 31, • iVentr. &U 2 K^* 583- 
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ing his servant : but in such case he myst assign^ as a special 

reason for so doing, Ills own damage by the loss of his service j 
and this loss must be proved npon tlie trial *^» A master 
Ukewise may justify an assault in defence of his servant, and a 
servant in defence of his master '' : the master, because he has 
an interest in liis servant, not to be deprived of his service j 
the servant, because it is part of lijs duW, for which he 
receives his wageSj to stand by and defend his master ^ {5} 
Also, if any person do hire or retain my servant, b^ing in my 
service, for which the servant depai'tcth from me, and goeth 
to serve the others I may have an action of damages against 
both t!ie new master and the servant, or either of them : but 
if the new master did not know that he h my ser\!ant^ no 
action Hesj unless he afterwards refuse to restore him upon 
information and demand ^ The rciison and foundation upon 
which all this doctrine is built, seem to be the property 
that every man has in the service of his domestics; acquired 
by the contract of hiring, and purchased by giving them 
wages- (9) 

As for those things which a servant may db on behalf of 
his master, they seem all to pioceed upon this principle, 
that the master is answerable for the act of his servant, if 
done by bis command, either cKpressly given, or implied : 
fuzm, qui/acii pa* alium^/acit pa' se », Therelbre, if the ser- 
vant commit a trespass by the command or encouragement 
of his ntaster, the master shall be guilty of it, though t!ie [ 430 ] 
servant is not thereby excused, for he is only to obey his 
master in matters that are honest and lawfuL If an inn- 

e 9 Hq,^ I i a, and m huMh^d or faihet for the chtilitjr 

" S BolL AUf. 546. of his wife or daughter. 

< In like mADDCrp by the laws af khag '' F. N* B. 167, V6^ 

Alfred, c* 3ft. » servant wto allowed to '4 Inat. 1<?9. 
fight fiM- hb ro**ter, a parent for bis chiVij 

(9) The first of th*>e positions has been often denied, and the distinc- 
tion taken between the two. Bro. Abr. Trc?;pissi pi. 189., Salkeld, 407, but 
in Tiektll v. Hetid, Loift's Rep. 215. Lord Maniifield uffirmed it. mymg^ 
I cannot tell them (the jury) a master interpo&ing when hiji atrrvant is as- 
tailed is not juttifiable under ihe L'ircumstaticcs of the case^ m well i» A 
■ervant interposing for his master, li retU on thff reiaium^ 

(6) SeeVoUn* p,J42. n.(so). 
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smith's ^rvant lamos ahorse whUe be b alioeiug him,, mk 
ojctlon Iks against th« master, and aot against the seirvafnti (llj^ 
Btit in these cages the damage must be done while he is at^ 
tually employed in the master's service; otherwise ilje servnn^ 
shall answer for his own misbehaviour. Upon tihi$ principle 
by the common law \ if a servant kept hrs inaater*s fir© 
negligently, so that his neighbour's house was burned down 
tlioreby^ gn i^^tion lay against the master ; because this n^H- 
gence happened In his service; otherwise, if tbesi^r^j^nt^ goin£ 
along the street with a torchp by negligence s^ts ^e to % 
house; for tliere he is not in his maste^r'^ immediate serviqa^ 
and must himself answer the damage personally* 3^ QP^ 
tlie common law is, in the former case, altered by sta- 
tute Q Ajm*c,3- which ordains that no action shall be main-* 
tained agamst any in whi^se house or chamber any fire sjmU 
accideiitaUy begin i for their own loss is sufficient punishment 
for their own or their servant's carelessness. But if such fire 
happens through negligence of any servant (whose loss is 
commonly very little), such servant shall forfeit 100/* to b^ 
distributed among tlie sufferers ; and, in default of payment^ 
shall be committed to some workhouse, and iliere kept to 
hard labour for eighteen months "*• (IS) A master is^ lastly^ 
chargeable if any of his family layeth or casteth any thing out 
of his house into the street or common highway, to the da- 

* Noy'fl tnai. c. 44. was bound to pay double to Uie iiiH 

■ Upon a Kimilar principle^ by the ferijr* ; or, it be wtm not able lo p«y, 

Uw of the ] 2 tjiblei at Romej a p«r- was tjo voSkt a corpotml pumsbmuiU 

eoo by who^ negligence imy fii% began, 

(ll) The latter part of this position acems questionable ; for how can 
it be a justificfttion to the terrant in an aciioa brought against hha by a 
itranger, that the injury was «us tained in consequence of his negligent 
performance of the lawful orders of his njasier In iRoU, Abr.9S, it is 
said that If the servant of a tafcrner sell bad wine knowingly, no action 
lies against him, for he only did it m i*ervanr But this seems certainly not 
to be relied on ; for as this case is put, the act of the servant is a wilful 
wrong, which no order of his maiter will justify him in co0imitting. It ii 
clear that ihe negligent servant is liable to his master for the damages 
which the master may have paid in an action brought against him for 
the consequences of his negligence; and it would be extraordinary if the 
master"! supposed commands were a justification as against third persons^ 
and not againii himself, 

C12) This statute is repealed, but a similar prorinoo was mad« by the 
repediDg statute t4G.5*e.78. 

if H f 
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CHAPTER THE FIFTEENTH. 

OF HUSBAND AND WIFE. 



T^HE second private relation of persons is that of marriage, 
which includes tlie reciprocal rights and duties of husband 
and wife; or, as most of our elder law-books call them, of 
bamn and Jhne^ In the consideration of which I shall, in 
the first place, inquire, how marriages may be contracted or 
made; shall next point out the manner in which they may be 
dissolved ; and shall, lastly, take a view of the legal efiects 
and consequence of marriage. 

L Our law considers marriage in no other light than as a 
civil contract. The holhies^ of the matrimonial state is left 
entirely to the matrimonial law: the temporal courts not 
having jurisdiction to consider unlawful marriage as a sin, but 
merely as a civil inconvenience. The punishment, therefore, 
or annulling, of incestuous or other un^criptural marriages, 
is the province of the spiritual courts ; which act p'o salute 
ammae ** And, taking it in a civil light, the law treats it as 
it does all other contracts : allowing it to be good and valid 
in all cases, where the parties at the time of making it were, 
in the first place, wiiling to contract | secondly, able to con- 
tract ; and, lastly, actually did contract, in the proper forms 
and solemnities required by law* 

First, tliey must be willtTtg to contract. ** Consemm^ nmi C ^^ 1 
" concJibihiSf /acit mq4iaSy^ is the maxim of the civil law in 
this case ^ ; and it is adopted by the common lawyers % who itt* 
deed have borrowed {especially in antient times) almost alt iheir 

H H S 
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By statute S2 Hen. VIIL c 38. it is declared, that all persons 
may tawfully roarry but such as are prohibited by God's law ; 
and that all marriages contracted by lawful persons in the 
fecc of the cliurchj and consuniinated with botlily knowledge 
and fruit of children, shall be indissoluble. And (becausej 
in the times of popery, a great variety of degrees of kindred 
were made imped imenis to marriage, which impediments 
might however be bought oft' for money) it is declared by the 
same statute, that nothing (God's law except) shall im- 
peach any marriage, but within the Levitical degrees ; the 
farthest of which is tliat between uncle and niece ^. By the 
same statute all impediments arising from pre-conti^acts to 
other persons were abolished and declared of none effect, 
unless they had been consummated with bodily knowledge: 
in which case the canon law holds such contract to be a 
marriage €ie facto. But this branch of the statute was re- 
pealed by statute 2 & 3 Edw. VLc. 23. How far the act of 
26 Geo* II- c- 33* (which prohibits all suits in ecclesiastical 
courts to compel a marriage, in consequence of any contract) 
may collaterally extend to revive this clause of Henry VII I/s 
statute, and abolish the impediment of pre-contract, I leave 
to be considered by the canonists. 

The other sort of disabilities are those which are created, 
or at least enforced, by the municipal laws. And though 
some of them may be grounded on natural law, yet they are 
regarded by the laws of die land, not so much in the light of 
any moral offence, as on account of the civil inconveniences 
they draw after them. These civil disabilities make the con- 
tract void ab initio^ and not merely voidable ; not that they 
dissolve a contract already formed, but they render the [ 4|$ ] 
parties incapable of forming any cootract at all : they do not 
put asunder those 'who are joined together, but they previously 
hinder the junction. And, if any persons under these legal 
incapacities come together^ it is a meretricious and not a 
matrimonial union, 

I. The first of these legal disabilities Is a prior marriage, 
or having another husband or wife living % in which case, 

' Giltx. Rtpp 158. 
H H 4 
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besides the penaltiej^ consequent upon it as a felony, the se- 
cond marriage is to all intents and purposes voidf; poly- 
gamy being condemned both by the law of the New Testament, 
and the jiolicy of all prudent states, especially in these north- 
ern climates* And Justinian, even in the climate of modern 
Turkeyj is express '*, that ** iitms wrores eodent tempore habete 
mnUc€t:" (1) 

2, The next legal disability is want of age. Tliis is suf- 
ficient to avoid all other contracts, on account of the imbe- 
cility of judgment in the parties contracting: ajortiuriy there- 
fore it ought to avoid this, the most important contract of 
any. Theretbrej if a boy under fourteen, or a girl under 
twelve years of age, marries^ this marriage is only inchoate 
and imjierfect ; and when either of them comes to the age 
of consent aforesaid, they may disagree and declare the mar-^ 
riage void, without any divorce or sentence in the spiritual 
court. This is founded on the civil law «, But the canon law 
pays a greater regard to the constitution, than thi? age, of the 
parties ^ : for if they are kabiles mi matrimoniumj k is a good 
marriage, whatever their age may be. And in our law it is 
so far a marriage, that, if at the age of consent they agree 
to continue together, they need not be married again L If the 
h us baud he of y€?flrs of discretion, and the wile under twelve, 
when she comes to years of discretion he may disagree as well 
as she may ; for in contracts the obligation must be mutual ; 
boU^ must be bounds or neither; and so it is, vice versa^ 
when the wife is of years of discretion, and the husbaod 
under *". (2) • ' • 

• Dro* Abr. tit. Baiiart^^ pL 8. ^ I>ccFcitU. I, 4, tit, S* fm- 3. 
h lH$t. L 10. G. I Co. Lilt, 79. 

* L^fju tomtits 109. "* Uid, 



ID SceVoLlV, pag4, 

{H) This position h true, sis it is here limhei!, that h, to imperfect mar- 
rinses i^her^ either purfy is under the oge of foiirtccn md twelve, and 
mhwe upon their ntuiining those ages something must be daue % hoih to 
perfect ihe marriage; so that of couraethe refusal of either will prevent iti 
completbn. iJut it must net l>e eitemlcd Iteyond ihrsj the general prin- 
ciple, which applies to miirriiii^e contracts ii., that where n person of full ae« 
tompeicot to undertuke lor bin«iclf, enti?rs into a contract with a miliar* 

the 
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3. Another incapacity arises from want of consent of 
parents or guardians. By the common law, if the parties 
themselves were of the ag« of consents there wanted no other 
concurrence to make the marriage valid ; and this was agree- 
able to the cannon law. But, by several statutes **, penallies 
of 100/- are laid on every clergyman who marries a couple 
either without publication of banns (which may give notice to 
parents or guardians), or without a licence^ to obtain which 
the consent of parents or guardians must be sworn to. And 
by the statute 4- & 5 Ph. & M. c* 8, whosoever marries any 
woman child under the age of sixteen years, without consent 
of parents or guardians, shall be subject to fine, or five years' 
imprisonment', and her estate during the husband's life shall 
go to and be enjoyed by the next heir, (3) The civil law 
indeed required the consent of the parent or tutor at all ages i 
unless the children were emancipated, or out of the parents' 
power ^: and if such consent from the father was wanting, 
the marriage was null, and the children illegitimate ^ but the 
consent of the mother or guardians, if unreasonably with- 
held, might be redressetl and supplied by the judge, or the 
president of the province ** : and if the father was 7Wn compoSf 
a similar remedy was given ^* These provisions are adopted 
and imitated by the French and Hollanders, with this differ- 
ence, that in France the sons cannot marry without consent of 
parents till thirty years of age, nor the daughters till twenty- 
five * ,- and in Holland, the sons are at their own disposal at 
twenty-five, and the daughters at twenty *. (i) Thus hath 

" fi&TWilKlII, e*6. 7&8W,ni. ^ Inti. 1. 10. 1. 

c. 35» 10 Ann. c* 19, ' Domat, of dowriei, f 3. Mootesq, 

* Ff. 23. a. 2. & IS* Sp. L. !?3. 7. 

P jgr. L 5. 11* * yinnitit in Imt. Ll^ iJO* 

'i C^ 5, 4. 1. h to. 



the former is hountl and rnij^t render damage for non*perforniaace of hia 
promise, though the latter is not. See Ht^t v. Ward Cfarcneittur, Mtr.937. 

(3) SeeVolJV. p,aiO. n»(6\ 

(4) By the present law of France, code civil, Ht.h chap.i,, sons under 
twenty-five and dfiugljtcfs under twenty-one years of age cannot contract 
niarriage without the consent of their parenta^ &c, ; sons above twenty-five 
and under thirty, and daughters alKwe twenty-ane and under twenty-five, 
cannot contract marriage without such consent until they have made three 
formal reprcseiklatbns to their parents, &c. of their inteation at the dis- 
tance 
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8tood^ and thus at present stands^ the law in other neighbour- 
ing countries. And it has lately been thought proper to 
introduce somewhat of the same policy into our laws by sta- 
tute 26 Geo. IJ* c* 33, whereby it is enacted, that all mar- 
riages celebrated by licence (for banns suppose notice) where 
either of the parties is under twenty-one (not being a 
[ 438 ] widow or widower, who are supposed emancipated )» with- 
out the consent of the father, or, if he be not living, of tlie 
mother or guardians, shall be absolutely void. A like pro- 
vision is made as in the civil law, where the mother or guardian ■ 
is non compos^ beyond sea, or unreasonably froward, to dis- | 
pense with such consent at the discretion of the lord chan- 
cellor : but no provision is made, in case the father should - 
labour under any mental or other incapacity* Much may I 
be, and much has been said, botli for and against this inno- 
vation upon our antient laws and constitution. On the one 
hand, it prevents the clandestine marriages of minors, which 
are often a terrible inconvenience to those private families 
wherein they happen. On the other hand, restraints upon 
marriages, especially among the lower class, are evidently de- 
trimental to the public, by liindering the increase of the 
people ; and to religion and morality, by encouraging Jicen- 
tiousness and debauchery among the single of both sexes, and 
thereby destroying one end of society and government, which 
is conciibiiu piohibere tw^o. And of this last inconvenience 
the Roman laws were so sensible, that at the same time that 
they forbad marriage without the consent of parents or guar^ 
dians, they were less rigorous upon that very account with 
regard to other restraints : for if a parent did not provide a 
husband for his daughter, by the time she arrived at the age 



tatice of a xnanth from eflch other : they may then at the end of a mouth 
from the third repr^entatioti proceed to contract marriage ; sons sIkitc 
thjrtj', and daughters above twenty-five need only make one reprc*entatioii^ 
and mny coatmcl marriage at the end of a nionth from such reprefrcnlaeion. 
By the Roman Dntch law it seems that soni riiove twenty-five, and 
d^igfaters above twenty are not &o entirely at tbeir own disposal, bnt that 
the parents upon good cause tbewn before the proper courts may present 
the rnarriage Jrom taking place* Tbc goodne^ of the cause h to be judged 
of by the discretion of the court, and in Van heeuwen lome arc aia^ricd 
■i valid which icem ^ufEcientEy general and uncertain. See Ba. cH, tit. 
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of twenty-five, and she afterwards made a slip in her con- 
duct, he was not allowed to dismberit her upon that ao 
county " quia non srta ctdpa^ sed parmtuni^ id coTnmm^se 
« cognomiw \" (5) 

4, A FOURTH incapacity is want of reason; without a 
«%xmpeteiit share of which, as no other, so neitber can the 
matQcionia) contract, be valid- It was formerly adjudged, 

" Nop^US, §11, 



(S) The statute 26 G.S.c^J. Is repenleil by the 3G.4, c.7£., and the 
4 Q.4. C.76. i$ now the existing morriege net* The great diitiDctian be- 
tween the policy of the farmer and the tatter statute, 19, that the latter 
reverts to the old principle of punbbing clattdestine marriage* hy loss of 
property^ &c., but does not vloletilly make void a contract actually en- 
tered into. It therefore abounds in provisions for securing nti tsisu ranee 
before tnnrriaget that the parties are of proper age and have proper con- 
eentf and with puiii&bi»ent» where such provisions arc broken through; 
hut the^e irregularities} are not allowed to avoid the marriage when so- 
lemnized. By 9,14. a per&on applying for & licence to marry where cither 
of the ptLrtiea not being a widower or widow shall be under the age of 
twenty-one year*, &bftll tnear that the consent of the parson or peKons 
wfioie consent to such marriage b required by the aet has been obtained 
thereto, or that there is no such person or persons. And by section 16^ 
** the father, if Jiving j or if the father shall be dead, the guardian or guar- 
dians lawfully appointed, or one of them ; and in case there shall be no 
»ucb, then the mother if unmarried ; and if there shall be no mother un- 
married, then the guardian or guardians appointed hy the court of chap- 
eery, or one of them shall have authority to consent to the marriage*" 

The seventeenth section contains a provision for an application to the 
lord chancellor, master of the rolls, or vice chancellor, in case of the mental 
Incapacity of the father, or the mental incapacity, absence beyond sea, or 
unreasonable refasal of the mother or guardiam* In such case the party 
may proceed by petition, in a summary way, and a judicial declarattoa 
shall be .cquivaleot to proper consent. Where, however, by a false oath» 
or other fraud, a marriage is solemnized against the force of these pro- 
Tisions, tt will be valid if solemnised in a place believed by the parties to be 
lawful for such purposes (sec poat 439. n. (7) ), and by a petson whom they 
believe to be in holy orders. But the atcomey-gcperal at the relation of 
the parent or guardian may sue for a forfeiture of all property arcntiiig to 
the offending party by the marriage ; and the court may declare such for- 
feiture, and secure it for the benefit of the innocent party if any, or the 
issue, in such way as to prevent the olTending party from deiiving any pe- 
cuniary benefit from the marriage. This proceeding must be commenced 
within a year from the sotemnization of the marriage, and itt laktiif place 
at all i* ^?ery mugh aul^#c<^ to ih« dkcretioo of i|^e attoroe^'feacnl* 
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that the issue of »n idiot was legitimate, and consequeDtly 
that his marriflge was valid ^. 1 A strange determi nation ! since 
consent is absolutely requisite to matriniony* and neither 
idiots nor lunatics arc capable of consenting to any thing* 
And therefore the civil law judged much more sensibly when 
it made such deprivations of reason a previous impediment ; 
[ 439 J though not a cause of divorce, if they happened after mar- 
riage ". And modern resolutions have adhered to the reason 
of the civil law, by determining ^ that the marriage of a Iti* 
natic, not being in a lucid inter%^al, was absohitely void* 
But as it might be difficult to prove the exact state of the 
party^s mind at the actual celebration of the nuptials, upon 
this account (concurring with some private family * reasons) 
the statute 15 Geo, IL c. 30. has provided that the marriage 
of lunatics and persons under phrenzies (if found lunatics 
under a commission, or committed to the care of trustees by 
any act of parliament), before they are declared of sound 
mind by the lord chancellor or the majority of such trustees, 
shall be totally void. (6) 




Lastly, the parties must not only be willing and able to 
contract, but actually must contract themselves in due form 
of law, to make it a good civil marriage. Any contract 
made, per verba de praesenh\ or in words of lite present tense, 
and in case of cohabitation per i^rba de Jiduro alsoj between 
j^ersons able to contract, was before the late act deemed a valid 
marriage to many purposes ; and the parties might be com- 
pelted hi the spiritual courts to celebrate it in Jade ecciesiae. 
But these verbal contracts are now of no force to compel a 
future marriage. * Neither is any marriage at present valid^ 
that is not celebrated in some parish church or public cha- 
pel, unless by dispensation from the archbishop of Canter^ 
bury- (7) It must also be preceded by publication of banns. 



» 1 Roll Abr,357* 

" Momson*a case C0ram deifgat^ 



' See prftaic acU !J3 Geo. IL c, €* 
• Stal, SSGeoai. c, 33. 



(e) £]iteiided to Ireland by HlG.S, c.»7. 

(7) The chapel mntt either be one wherein raarriiig€i were usuftlly wo* 
]emnhed pKor to the sfiO.S., or a [mblic chapel having a chapelry there* 
unto aniieitedj or a chupel eitiiated in on cxtrafjarochial place, which ha* 
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or by licence from the spiritual judge. Many otber formal- 
ities are likewise prescribed by the act; the neglect of 
which, though penal, does not invahdate the marriage. It 
is held to be also essential to a marriage, that it be performed 
by a person in orders ** (8) ; though the intervention of a priest 
to solemnize this contract is mereiyJtin'M posttivi^ and not juHs 
nattiralis ant divini r it being said that pope Innocent the third 
was the first who ordained the celebration of marriage in the 
church *" } before which it was totally a civil contract. And 
in the times of the grand rebellion, all marriages were per- 
formed by the justices of the peace ; iind these marriages were 
declared valid, without any fresh solemnization, by statute 
12 Car. II. c. 33, But as the law now stands, we may upon 
the whole collect, tliat no marriage by the temporal law is 
ipso facto void^ that is celebrated by a person in orders, — 
in a parish church or public chapel (or elsewhere, by special 
dispensation}^ — in pursuance of banns or a licence, — between 
single person Si — consenting, — of sound mind, — and of the 
age of twenty-one years ; or of the age of fourteen in males and 
twelve in females, with consent of parents or guardians, or 
without it in case of widowhood. And no marriage is void- 
able by the ecclesiastical law, after the death of either of the 
parties, nor during their lives, unless for the canonical Im- 
pediments of pre-contract, if that indeed still exists; of con- 
sanguinity ; and of affinity, or corporal imbecility, subsisting 
previous to the marriage. 



[ 440 ] 



IL I AM next to consider the manner in which marriages 
may be dissolved ; and this is either by death, or divorce, 
There are two kinds of divorce, the one total, the other par- 
tial ; the one a innado mairimanHj the other merely a nwnsa 
et ihoro* The total divorce, a vinado matrimonii^ must be for 



been licensed b^^hc bishop pursuant to the 4G.4* c.76* ».5, 4,, for the 
publicfittot) of bAnnSj and lotemnization ortnamogea. And by 4 G<4. c.T6. 
B.I 3. J and 5G.4»c.32» when a church or chnpel is under repair or re- 
buitdhigj and the bishop has licensed any place within the pariBh or cha- 
pel ry for the performance of divine service duriog such repair or rebuildinfj 
bannt may he published, and marriages solenmized in such place so )U 
censed. 
(a) But aow see the note (5), {». 40S, 
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some of the caiionical causes of impedUneiit befort men- 
tioned ; aud those, exi^tbg he/me the marriage^ aa li always 
the case in consanguinity ; not supervenient^ or arising qper- 
ward^j aa may be the case in affinity or coriK»ral imbeciilitj'. 
For in cases of total divorce, the marriage is declared null, 
as havipg been absolutely unUwful ab imtia ; and the parties 
are therefore separatecl fvQ mltde ummamm : for which reason^ 
as was before observed, no divorce can be obtaitied, but dur^ 
iBg the life^ of the parties. The issue of such marriaga as is 
tlius entirely diasolvedj are bastards \ 

Divorce a mensa ei thoro is when the marriage is just and 
lawful ah iniiiOf and therefore the law is tender of dissolving 
C 44! ] it; but for some supervenient cause^ it becomes improper or 
impossible for the parties to live together : as in the case of in* 
tolerable ill temper (9), or adultery in either of the |mrties» 
For the canon law, which the common law follows in this 
case, deems so highly and with such mystei ious reverence of 

* C(v Litt. 235- 



(9) it m9>y be iloubted whether ill-temper alone i» i grousd for a di- 
vorce a memd el tharu ; the policy of the law is to contiiicr marnag^ in- 
cliisoluble, and ihe court ia slow to interfere, except where something 
oppeans which renders cohsbitatton unftafe, or is tikely to be atten<kd will* 
injury to th^ peraoo, or to the health of ihe party a^iplying. It is ito ]«as 
truly than beautifully said hy Sir W^ Scott in the caie of Et^m v. MiMm^ 
1 Ha^!gard*i Rep. p. 3S.^ that " though in panicular cases the repugnance 
of the law to dissolve the obUgationa of matrimonial cohabitation, may 
operate with great severity upon individuals ; yet It mu&t be carefully re^ 
member ed^ that the general happiness of the married hfe Is secured by ita 
iniMioliibility. W^hen peopSe understand that they mtuf Ii?e togtther^ 
esGipt for a ¥ery few reasons known to Ehe law, they learn to «oftcn by 
mutual accommodation Uiat yoke which they know they cannot ihtiKe offi 
they become good hushandf and good wives from the necessity of remain- 
ing husbands and wives ; for nece&sity is a powerful master in teaching 
the duties which it imposes. If it were once onderstoodj that upon mu- 
tual disguft married persons might be legally separated^ many couplei who 
now pajj through the world with mutual comfortp with attention to their 
coiumou o^pnng, and to the moral order of civl! society » might have been 
at tliiji moment Uviag in a state of mutual nukindne&s ; in a state of es- 
trangement from their common oflipring; and in a state of the mort U- 
cantious and unreserved Imiiiorality. In this cas<^ as in many otherij th^ 
happiocM of some iudividuali must be tacrificed to the greater and inQfv 
general good/' 
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the nuptial tie, that it will not allow it to be unloosed for 
any cause whatsoever, that arises after the nmon is made. 
And this is said to be built on the divine revealed law; 
though that expressly assigns incontinence as a cause, and 
indeed the only cause, why a man may put away his wife 
and marry another ^ The civil law, which is partly of pa- 
gan original, allows many causes of absolute divorce j and 
some of ihem pretty severe ones : (as if a wife goes to the 
theatre or the public games, without the knowledge and con- 
sent of the husband';) but among them adultery is the prin- 
cipal, and with reason named the first ^ But with us in 
England adultery is only a cause of separation from bed and 
board " : for which the best reason ttiat can be given isj that 
if divorces were allowed to depend upon a matter within 
the power of either of the partiesj they would probably be 
extremely frequent ; as was the case when divorces were 
allowed for canonical disabilities, on the mere confession of 
the parties*, which is now prohibited by the canons ^ (10) 
How^ever, divorces a vinculo mairimonii, for adultery, have 
of late years been fretjuenlly granted by act of parlia*- 
ment, (11) 

In case of divorce a mermi et Ikot^^ the law allows alimony 
to the wife: which is that allowance, which is made to a 
woman for her sup|>on out of the husband's estate : being 
settled at the discretion of the ecclesiastical judge, on coa^ 

' M«tt.xk.9. ^ Moor. 683. 

« Cad. 5. 17.8. * C»ii. 1603. e.lQS, 



(10) With res|>e€tto confession* of adultery, the rule in th« ecde^tica] 
courts ieeni now to be thjit they are irery objectionable grounds for a sen- 
tetice of ditorce, and to be received with the greatest caution ; but that 
where proved to the mlisfiiction of the court, to be perfectly free from hH 
suspicion of coUu&Lonj they may be sufficients See Haggard 't Hep. i. 304. 
ii, 189. 516, 

(11) But in pa&sing thete biJls Uie Iiif0 houset proceed with great caii^ 
tion, a.nd not only esamine witnesses to prove the adultepy, but when ever 
ihe circumstancet are not such ai to make it iujpossibl^, tbey re^titre that 
th« huitMind ibtll hftve obtained a verdict with damage* lit an acdon for 
GTimiiml cen?«rsstion, and alto a tentence of dr?orre in the spirituti 
courts. 
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sideration of all the circumstaiic^s of the case. This is 
sometimes called her esioi^s / for which, if he refuses pay- 
ment, there is (besides the ordinary process of excominuiii- 
cation) a writ at common law d/^ cs/tnmiis /i^bendis^ in or- 
der to recover it^ It is generally proportioned to the 
r 442 1 ^^^^^ *^"^ quality of the parties* But in case of elope- 
mentt and living with an adulterer, the law allows her tip 
alimony ^, (12) 

III. Having thus shewn how marriages may b^ made» or 
dissolvedj I come nowt lastly, to speak of the legal conse- 
quences of such making, or dissolution. 

By marriage^ the husband and wife are one person in law": 
that is, the very being or legal existence of the woman is sus- 
pended during the nmrrjage, or at least is incorjiorated and 
consolidated into that of the husband : tinder whose wing, 
protection, and cova\ she performs every thing: and is d*ere^ 
fore called in our law-French vl fomt-amert^ Jhemina viro to- 
operta; is said to be covert-barot^ or under the protection 
and influence of her husband, her ^aroftt or lord ; and her 
condition during her marriage is called hrr ^fwerhire. Upon 
this principle, of an union of person in husband and wife, 
depend almost all the legal rights, duties, and disabilities, 
that either of them acquire by the marnage* I speak not at 
present of the rights of property, but of such as are merely 
personal. For this reason, a man cannot grant any thing to 



J 1 Lcif. 6. 

■" Cdv^cL dt. Alimony* 



" Co. Litt, MS, 



(IS) The principle upon which alimony is aR5i^^e<l k a consoqoenci; of 
the general rule of law that mama||C carrie* all the property of the wife 
to the husband dunng the coverture^ and, ihererore, where she u shown 
tD have a saSlctent independent income, no atimony wiU be allowed. 
2 Haggard'} Rep, i* 199^ 90S, 205. n. 

I cannot conclude this part of the bead of marriage without earoestly 
reconr men ding to the ^ludent'si notice the several ca»ei on thii lubject in 
Dr« Haggard^ Reports; many of the judgments given in them are mnster- 
pieces of judida! eloqtience and reaaoning ; but he will find in thetn nil a 
fund of infarmauon, and an tntallfct twautifnlly clear and telf-possti^eid 
employed in elucidating and feuliitf upon firm principln ihc ecci^iMdcttl 
marriage Jaw of tba country. 
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his wife, or enter into covenant witli her ^, for the grant would 
be to suppose her separate existence: and to covenant with 
her, wonld be only to covenant with himself: and therefore 
it is also generally true, that all compacts made between hus- 
band and wife, when single, are voided by the intermarriage p* 
A woman indeed may be attorney for her hnsbanti ''; for that 
implies no separation from, but is rather a representation of, 
her lord* And a husband may also bequeath any thing to 
his wife by will ; for that cannot take effect till the coverture 
is determined by his death ^ The husband is bound to pro- 
vide his wife with necessaries by law, as much as himself; 
and if she contracts debts for them, he is obliged to pay 
them'; but, for any thing besides necessaries, he is not 
chargeable t. Also if a wife elopes, and lives with another 
man, the husband is not cliargeable even ibr necessaries^: [ 4-4rS ] 
at least if the person who furnishes them is sufficiently ap- 
prized of her elopement "..( 12) If the wife be indebted be- 

o Cd, LitL112. ' Sftlk^na. 

> Cro. Car. 55U M Sid. 190, 

^ F. N. B. 97, " Str». 647. 

' Ca, LitU H2» * I Le% i. 



(13) I do iu»t imiigtric that the liability of the husband to discharge the 
contracts of his wife depends on the principle of ari union of person, but 
on that of authority tod a^^nt expres$ed or implied, Thi^ principle borne 
in mUid b a clue lo almost all the decisions ; thus, first, during co-habit- 
ation, it may be presumed that the husband authorises his wife to contract 
fof aH necessaries suitable to his degree ; and no misconduct of bers^ dur- 
ing co-habitation, not even adultery, which he must therefore be supposed 
to be ignorant of or to have forgiven, can have any tendency to destroy that 
presumption of authority. But if that presumptton be removedt either by 
the unreasonable expensivene&s of the goods furnished, or by direct waro* 
ing, the liability falls to the ground. Secondly^ co^habitation may cease 
etthep by consent, the fault of the husband or of the wife ; iu the firist case, 
if there be an agreement for a separate allowance k> the wife, and thai 
allow ance be paid, it operate* as notice that she b to be dealt with on her 
own credit, and the hu^sband is discharged; if there be no allowance 
agreed on, or none paid, then it must be presumed that she has still hit 
authority to contract for her necessariet, and he remains liable. In the 
•econd case^ in which it is improbable that any allowance should be made, 
the husband is said to send his wife into the wocld with general credit for 
ier reasonable espeuces. This is upon the general principle that no one 
ihall avail himsetf of his Qwn wrong ; by the common law the hu^gband h 
bound to maintain his wife, and when he turns her from his house, he doe* 
jiot thereby dkcharge himielf of that liability^ which, tcill Mmaioiug, ii a 
VOL. I. i I grouiw* 
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fi>re tnarrloge, the busbaDd is bound afterwards to pay the 
debt; for he has adopted her and her circumstances to- 
gether*. If the wife be Injured in her person or her property, 
she can bring no action for redress without her husband's 
csoncurrence, and in his name as w^ell as her own ^ : neither 
can she be sued* w ithout making the husband a defendant ** ( ] 3) 
There is indeed one case where the wife shall sue and be sued 
as a feme sole, msu where the husband has abjured the realm^ 
or is banished ^ for then he is dead in law ; and» the husband 
being thus dkabled to sue for or deieud the wife» it would be 
most unreasonable if she had no remedy, or cauld make no 
defence at all. In criminal prosecutions, it is true, the vk'tfe 
may be indicted and punished separately " j for the union is 
only a civil unioii, (14) But, in trials of any sort, they are 
not allowed to be evidence for or against, each other *": partly 
because it h impossible their testimony should be incliflerent ; 
but principally because of the union of person ; and therefore, 
if Uiey were admittetl to be witnesses /or each other, thej^ 
would contradict one maxim of law, '* nenw in propria catua 
testis esse dtbet " and if agatmi each other, they woukl con- 
tradict another maxim, " nenm tenetnr seipsum acmsate.*' But, 
where the offence is directly against the person of the wife, 
this rule has been usuaily dispensed with ** ; and therefore, by 

■ 3 Mod. IftS. * * Co. Litt, i33. 

r ^k.ll9. I R©U. Abn 347. ^ 1 Hawk. P. C. c.l. a.ll. 

■ Bro. Ahr. Error, 173. I Leon. * S Hawk. P. C c. 46. a. IS, 

SIS* I Sid. 1^. Thi* was ala^ iJie ^ Stole tnaht, to!. 1. Lord Audlej'i 
jMctice in the courts of Athens. (Pot. cast, Sim. fiSS. 
A&dq. b,l. cJtlO 

ground for presuming an autbority from Iiitn to tier to contract for rea- 
sonable necessaries. Against this presumption no gen^ri&I notice not to 
deal with her *bail be d lowed to preraii ; but where thcfe is an espreta 
notice to any particular indlndual, that person cannot sue upon con tract a 
afterwards entered into with her. fn tbe last case, there ii no ground far 
the presumption of authority, the law docs not oblige a husband to main- 
tua an aduliere^ wbo has eloped from him, and who&e sftuation m thus 
become public, and therefore it will not be inferred that he has given her 
authority to bind him by eontracu^ and there will be no necessity for i]^> 
tice to rebut an inference which does not ari»e. Bee the ca$e« colJ^etecl 
and arranged. 1 Selw. K.P 275. SS4. 

(13) Not even if divorced i mimsa H th^ro for adultery, and in the re* 
ceipt of a competent allowance for her iDftiOteaaiice. Lemt ir. L§^^ 

(H)SMV©J,tV.p.fa. 
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statute 3 Hen. VII* c*2, in case n woman be forcibly taken 

flway, and marrtetlj she may be a witness against such her 

husband, in order to convict him of felony. For in this case [ 444 ] 

she can with no propriety be reckoned his wife ; because a 

main ingredient, her consent, was wanting to tlie contract: 

and also there h another maxim of law, tliat no man shall 

take advantage of his own wrong; which the ravisher here 

would doj if by forcibly marrying a w^oman he could prevent 

her from being a witness, who is perhaps the only witness, to 

that very fact. (15) 

In the civil law the husband and the wife are considered 
as two distinct i>ersons j and may have separate estates, con- 
tracts, debts, and injuries'': and therefore, in our ecclesias- 
tical conrts, a woman may sue and be sued without her 

husband *". (16) 

But, diough our law in general considers man and wife as 
one person, yet, there are some instances in which she is se- 
parately considered; as inferior to htm, and acting by his 
compulsion^ And therefore all deeds executedj and acts 
done, by her, during her coverture, are void ; except it be a 
fine, or the like matter of record, in which case she must be 
solely and secretly examined, to learn if her act be volun- 
tary «. (17) She cannot by will devise lands to her husband, 
unless under special circumstances^ for at the time of makftig 
it she is supposed to be nnder his coercion ^^ And in some 
felonies, and other inferior crimes, committed by her, through 

* CodA. IS. 1. • Litt- I 669. ^70. 

* 3 Roll Abr. ^9B. H Co. Lilt. UST. 



(15) SeeVoLIV.p.209. 

(IG) Bo, III a court of equityj husband and wife may lue eocb others Mlu 
ford, 22. S5. And ft wife baviDg separate propertVi i» in equity, m to such 
properly, a feme sole, PoweU v, Hanketf^ % P,W* B5. FcHiplact V» Gorges ^ 
lVesJ,46. She must take ^uch property through the intervention of 
trustees; but where such a trust is intended, and no tru&tees named, her 
husband taking the legal estate wilJ be a trustee for her, Batnei v* DaviSf 
tF,W.5ie^ And in re$^pcct of her separate estate she may sue and be 
sued without her huiband by her pro^hem aTny^ Mitford, ub- fttjp. (?*t/- 
Jiih V. Ho&d^ »Ves, sen. 452, 

(17) SeeVoUIL p.357. ti.(3% 
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CHAPTER THE SIXTEENTH- 

OF PAKENT AND CHILD. 



'J'HE next, and the most uni7ersal relation in nature, is im- 
mediately deriv€tl from the precedingj being that between 
parent and child. 

Children are of two sorts; legitimate and spiiriou^ or 
bastards ; each of which we shall consider in their order ; and, 
first, of legitimate children. 

L A LEGITIMATE child IS he that b born in lawful wed- 
lock, or within a competent time afterwards- ( I ) " Paicr est 
** quefn nuptiae demonstrant^" is the rule of the civil law ■ ; 
and this holds with the civilians, whether the nuptials happen 
before, or dter, the birth of the child. With us in England 
the rule is narrowed, for the nuptials must be precedent to 
the birth ; of which more will be said when we come to con- 
sider the case of bastardy. At present let us inquire into, 
1* The legal duties of parents to their legitimate children. 
2, Their power over them. 3, The duties pfsuch children to 
their parents. 

I, And, first, the duties of parents to legitimate children : 
which principally consist in three particulars ^ Uieir mainten- 
ance, their protection, and their education* 

The duty of parents to provide for the maintenance of their 
children, is a principle of natural lawj an obligation, says 

• Ff. %. 4, 5. 

(I) Seepost, p.i57. 
I I S 
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Puffendorf ^5 laid on tliem not only by nature herself, but by 
their own proper ncU m bringing tliem into the world; for 
they would be in the highest manner injurious to their issue^ 
if they only gave their children life, that they might after- 
wards see them perislu By begetting thenij therefore, they 
have entered into a voluntary obligation, to endeavour, as far 
as in them liesj that the life which they have bestowed shall 
be supported and preserved. And thus the children will 
have a perfect right of receivitig maintenance from their pa- 
rents* And the president Montesquieu ^ has a veiy just ob- 
servation upon this head : tliat the establishment of inarriagTe 
in all civilized states Is built on this natural obligation of tlie 
father to provide for his children; for that ascertains and 
makes known the person who is l>ound to fulfil this oblig- 
ation : whereas, in promiscuous and illicit conjunctions, the 
father is unknown; and the mother finds a thousand obsta- 
cles in her way ; — shame, remorscj tlie constraint of her sex, 
and the rigour of laws ; — that stifle her inclinations to per- 
form this duty ; and besides, she generally wants ability. 

The municipal laws of all well-regulated states have taken 
care to enforce this duty; Uiough Providence has done it 
more effectually Uian any Jaws, by implanting in the breast 
of tver^' parent tliat natural fopyij, or msnperable degree of 
aifection, which not even the deformity of person or mi aid, 
not even the wickedness, iugratitude, and rebellion of chil- 
dren can totally suppress or extinguish. 

The civil law^ obliges the parent to provide mamtenance 
for his child : and, if he refuses, "Jude^ de ra re cognoscet/* 
Nay* it carries this matter so far, that it will not suffer a pa^ 
rent at his death totally to disinherit his child, without ex- 
pressly giving Ijis reason for so doing; and there are fourteen 
such reasons reckoned up% which may justify such disiti^ 
herlson. If the parent alleged no reason, or a bad, or a false 
one, the child might set the will aside, tanqnam tesiamcftium 
[ 44S ] tnqfficiosum^ a testament contrary to the natural duty of the 
parent* And it is remarkable under what colour the children 

*^ L. oT R h 1, c. u. fc 4. ■» ^, fl5. 3. 5. 
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were to move for relief iii such n case ; by suggesting that the 
parent had last the use of his reason^ when he made the jVi- 
offieimis testament. And this, as Puffendorf observes*^, was 
not to bring into dispute the testator*s power of disioheriting 
his own offspring ; but to examine the motives upon which 
he did it: and, if they were found defective in reason, then 
to set them aside. But perhaps this is going rather too far; 
every man has, or ought to have, by the Jaws of society, a 
power over his own property i and, as Grotius very well dis- 
tinguishes ^, natural right obliges to give a Jiecessaty main- 
tenance to children ; but what is more than that they have 
no other right to, than as it is given them by the favour of 
their parents, or tlie positive constitutions of the municipal 
law. 

Let us next see what provision our own laws have made 
for this natural duty. It is a principle of law ^', that there is 
an obligation on every man to provide for those descended 
from his loins; and the manner, in which this obligation 
shall be performed, is thus pointed out *, llie father and 
mother, grandfather and grandmother of poor impotent per- 
sons shall maintain tliem at their own charges, if of sufficient 
ability, according as the quarter session shall direct (2) : and 
if a parent runs away S and leaves his children, the church- 
wardens and overseers of the parish shall seize his rents, 
goods, and chattels, and dispose of them toward their re- 
lief, (9) By the interpretations which the courts of law have 
made upon these statutes, if a mother or grandmother marries 
again, and was before such second marriage of sufficient abt^ 

^ L 4* cAl. f 7. ^ SUt 43 £tii. c.£> 

■ dtj. h.&p. L 2. e. 7. i, 4. n, 3. ^ Stol. 5 OtO, h ^* Si 



(s) The 59 G. 3^ cJ£* gi¥Ct the same power to iny twa jurtice* ajsem* 
bleil in petty BCssion. 

(3) The statute doe* n«t leave, ai might be inferred perhaps from the 
ihort statement in the text, a discretion in the parish officers to seize and 
adaiinister the rents, &c. They mn^t first apply to two juitices, who are 
to grant a wurrant, aod in that warrant limit the amount to be takea, 
Iflf'hen the parish officen have seized to that amount, they t^nnot dispose 
of it, till the warrant has been confirmed at the quarter sessions, and an 
order there made for that purpose. See Stable v. DuQm* ii£ast.l6(j. 

r 1 4 
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of the parent (6% the lord chancellor on complaint may make 
siuch ord^r therein as he shall see proper. 

Our law has made no provision to prevent the disinherit* 
ing of children by will : leaving every man's property in his 
own disposal, upon a principle of liberty in diis, as well as 
every other action ; though perhaps it had not been amiss, 
if die parent had been bound to leave them at the least a ne» [ 450 ] 
cessary subsistence* Indeed, among persons of any rank or 
fortune, a competence is generally provided for younger chil- 
dren, and tlie bulk of the estate settled upon the eldest, by 
the marriage-article. Heirs also and children are favour- 
ites of our courts of justice, and cannot be disinherited by any 
dubious or ambiguous words ; there being required the ut- 
most certainty of the testator's intentions to take away the 
right of an heir \ 

From the duty of maintenance w*e may easily pass to that 
of protection^ which is also a natural duty, but rather per* 
mitted than enjoined by any municipal laws ; nature, in this 
respect, working so strongly as to need rather a check than a 
spur^ A parent may by our laws maintain and uphold his 
children in their law-suits without being guilty of the legal 
crime of maintaining quarrels % A parent may also justify 
an assault and battery in defence of the persons of his chil- 
dren ' : nay, where a man's son was beaten by another boy# 
and the father went near a mile to find him, and there re^ 
venged his son's quarrel by beating the other boy, uf which 
beating he afterwards unfortunately died ; it was nut held to 
be murder, but manslaughter merely \ Such indulgence 
does the law shew to the frailty of human nature, and the 
workings of parental affection. {?) 

^ ] I^. ISO. ' Cro. Jac. S96. 1 Hiwk.PiG t.3l. 

' alnBl.564. a. 37. 



(e) ^ [And the tife and educatioa of tbe child.]" 

(7) Thii caie should not be read withoui the common of Mr- J- Foaer 
0a It ; be iay$ the case sa re(>orted by lord Coke alvrajt ififieweil to biin 
T/tfy exlraordinary. The two children had been lighting, the prifOiPiv'i 
SOD h worsted, and rettirns home bloody j the Either t^ci n itaC «Bli 

three 
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if any person sends any child under his government beyond 
the seas, either to prevent it's good education in England, or 
in order to enter into or reside in any popish college, or to 
be instructed, persuaded, or strengthened in the popish re- 
ligion ; in such case, besides the disabilities incurred by the 
child so sent, the parent or person sending shall forfeit lOOA* 
which ^ shall go to the sole use and benefit of hira that shall 
discover the offence. And if any * parent or other, shall send 
or convey any person beyond sea, to enter into, or be re- 
ssidetit in, or trained up in any priory, abbey, nunnery, popish 
university, college, or school, or house of Jesuits, or priests, 
or in any private popish family, in order to be instructed, 
persuaded, or caiifirmed in the popish religion ; or shall con- 
tribute any thing towards their maintenance when abroad by 
any pretext whatever, the person both sending and sent shall 
be disabled to sue in law or equity, or to be executor or ad- 
ministi^ator to any person, or to enjoy any legacy or deed of 
gift, or to bear any office in the realm, and shall forfeit all his [ 452 ] 
goods and chattels, and likewise alt his real estate for life, {8) 

2. The power of parents over their children is derived 
from the former consideration, their duty : this authority 
being given them, partly to enable the parent more effectually 
to perform his duty, and partly as a recompence for his care 
and trouble in the faithful discliarge of it. And upon this 
score the municipal laws of some nations liave given a much 
larger authority to the parents than others. The antient 
Roman laws gave the father a power of life and death over 
his children ; upon this principle, that he who gave had also 
the power of taking away "- But the rigour of these laws was 
softened by subsequent constitutions | so that ^ we find a fa- 
ther banished by the emperor Hadrian for killing his son, 
though he had conimittett a very heinous crime, upon this 
maxim, that ^^patria poiesias in pietate debet^ non in ah^iaie^ 
" comistere.^* But still they maiutained to the last a very 

T Stat. 1 1 ^ 1 S W. I II. c. 4: » Ff, SS. 2. U . Cod. S, 47, 10. 

' Stat. 3 Cm, 1. c* 2* ^ Ff. 48. 9. 5, 

(e) It Is coromonly tfat^ that by the 31 G.3. c.32. tbcte pennltie* are 
repeatiK:! in favour of any Roiiiau CuthoUc t4iking the oath therein prv- 
fcribed ; I can Gad no mdt rtf eal m thai or atty other statute. 
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schoolmaster of his child ; who is then in loco parenih^ and 
has such a portion of the power of the parent coramitted 
to his charge, viz. that of restraint and correction, as may 
be necessary to answer the purposes for which he is em- 
•ployed. 

3. The dtdles of children to their parents arise from a 
principle of natural justice and retribution. For to those 
who gave us existence, we naturally owe subjection and obe- 
dience during our minority, and honour and reverence ever 
after : they, who protected the weakness of our infancy, are 
entitled to our protection in the infirmity of their age ; they, 
who by sustenance and education have enabled their oflfepring 
to prosper, ought in return to be supported by that offspring 
in case they stand in need of assistanre* Upon this principle 
proceed all the duties of children to their parents whicli are 
enjoined by positive laws. And the Athenian laws ^ carried 
this principle into practice with a scrupulous kind of nicety i 
obliging all children to provide for their lather, when fallen 
into poverty; with an exception to spurious children, to 
tliose whose chastity has beep prostituted by consent of the 
father, and to those wliom he tiad not put in any way of 
gaining a livelihoock The legislature, says baron Montes- [ 454 j 
quie^^ considei*€cl, that in the first case the father, being 
uncertain, liad rendered the natural obligation precarious; 
that in the second case, he had sullied tlie life he had given, 
and done his children the greatest of injuries, in depriv- 
ing tbem of their reputation ; and that in the third case 
he had rendered their life {so far as in him lay) an in&up*- 
portable burthen, by furnishing them with no means of 
subsistence. 

Our laws agree with those of Athens with regard to the 
first only of Uiese particulai's, the case of spurious issue* In 
tlie other cases tlie law does not hold th£ tie of nature to be 
dissolred by any misbehaviour of the parent ; and therefore 
a child is ecjually justifiable in defending the person, or main- 
taining the cause or suit of a btd parent^ as a good ont,' 
and is etjually compellable \ if of stifficient ability, Ic mam- 

' Potter* Antiq. b, 4» c.l5. ^ Stml» 4S EUi. e.fl* 
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v'ented, S, Because by those laws a tnaa may remam a 
bastard till forty years of age, and then became Wgitiraate 
by the subsequent marriage of his parents; whereby the 
main end of marriage, ttie protection of infants, is totally 
frustrated. 4^. Because this rule of the Roman law admits 
of no limitMions as to the time or number of bastards so 
to be legitimated ; but a dozen of them may, twenty years 
after their birth, by the subsequent marriage of their parents, 
be admitted to all the privileges of legitimate children. 
This is plainly a great discouragenietit to the matrimonial 
state J to which one main inducement is usually not only the 
desire of having children^ but also the desire of procreating 
lawful heirs. Whereas our constitutions guard against this 
indecency, and at the same time give sufficient allowance to 
the frailties of human nature. For, if a child be begotten 
while the parents are single, and they will endeavour to 
make an early reparation for the offence, by marrying within 
a few months aAer^ our law is so indulgent as not to 
bastardize tlie child, if it be bOrn, though not begotten in 
lawful wedlock ; for this is an incident that can happen but 
once, since all future children will be begotten, as well as 
born, within the rules of honour and civil society. Upon [ 456 ] 
reasons like these we may suppose the peers to have acted at 
the parliament of Merton, when they refused to enact that 
children bom before marriage fihould be esteemed legi- 
timate *=. (10) 

From what has been said it appears, that all children born 
before matrimony are bastards by our law ; and so it is of aU 
children born so long after the death of the husband, that by 
the usual course of gestation, they could not be begotten by 
hira* But this being a matter of some uncertainty, the law is 
not exact as to a few days ', and this gives occasion to a pro- 

^ Rog&verutU omfUt t^^cojiimagtmitit quod Wwnf legtt Angiiae mutart, fu^f 

ui comentirfni qn9d nutt ante main- liucuiqv^ luitatfsc tunt et ajtprobatae, 

mtmium €iMent kgitimi, wicut iUi ipii natt Stat. 20 H«n. Ill* c 9< See the lo^ 

tunt ifott w^trimojHum t fuia aa^lesta troductloa to tho greAi chmrter, idii* 

tales hubei pro tegitimU^ £i omnet U^oit. 1759, tub nnns 1253, 

comiieM £i barottti una tface fttjfotideruni ^ Cro, JAC.54L 



(\Q) See VollIL p,556, n.(5)* 
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during wedlock may in some circumstances be bastards* As 
if the hasbaud be out of the kingdom of England, {or, as the 
law somewhat loosely phrases it, extra qnatnoi* nmria^) for 
above nine nionths, so that no access to Ids wife can be pre^ 
sumedj her issue during tliat period shall be bastards \ But^ 
generally dunag the coverture, access of ihe husbond shall 
be presumed, unless the contrary can be shewn"; which is 
such a negative as can only be proved by shewing him to be 
elsewhere : for the general rule is praemmiittr pro Irgiiima- 
fione^, (12) In a divorce a mmsa ct ihoro^ if the wife breeds 
children they are baiitards j for the law will presume the 
husband and wife conformable to the sentence of separation, 
nnless access be proved ; but in a voluntary separation by 
agreement, the law will «>uppose access, unless the negative 
be shewn*. So also if there is an apparent impossibility of 
procreation on the part of the husband, as if he be only eight 
years old, or the like, there the issue of the wife shall be bas- 
tards ^ Likewise in case of divorce in the spiritual court 
a vinculo matrimonii^ all the issue born during the coverture 
are bastards* ; because such divorce is always upon some 
cause, that rendered the marriage unlawful and null from the 
beginning, 

* 
2. Let us next see the duty of parents to their bastard 
children by our law ; which is principally that of maintenance. 

* Co. Litt, 244. » Sallt.JSl- 

* Sftlk.l23» 3RW.t7G* Stm.SSS. ^ Co, Li tt. 244. 



ft 3) This doctrine was coa»dered by the court of K. B. itl the case 

of the Kingy.Lnffe; and the prmdple laid down, that where the evi- 
dence eatahliijhes a natural imponif/iiitif that the luiisbaad could be the 
father, the chUd i^ a hastard ; ctcp if he has been within the four seas, 
or bad access to the wife during the period of gestation, a East. J 9X AU 
thotigb in thk cuse tbc expression used was " natural impossibility," find 
lord Ellenboronph ^d, that *' upon the ground of improbability^ however 
strong, he should not venture to proceed ;*' yet it seems that legitimacy 
Is tike any other question (not concluded l>y a legal presumption), which 
must be proved or disproved by evidence, satisfying those who have to 
decide it; and, therefore, that where so itrong an improbabitity is shewn 
on one tide, as to satisfy the minda of the court or jury, they may end 
ought to decide accordingly, Guodrighi v. Saui^4T,R,S5B, Banbtiry 
f^emge, 9 Belw. N. R 146* 6th edition. 
VOL. f. K KL 
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3- I PROCEED next to the rights and incapacities which 
appertain to a bastard. The rights are very few, being only 
such as lie can acquire / for he can in/icrii nothing, being 



for the purpose of that inquiry; and, if she pleAues, she may depose to the 
father of the child. Wlicn she does, the maglstrwte nmy proceed against 
the father much iri the manner described in the text; but the49G.3_ 
c. 6S, provides for the more easy respite or discharge of t!ie rccox^ni^ncea 
wuhoiit the man*!i personal uppcaranee at the scBsionti, when the pro- 
ceedings there must be postponed, or are become wholly unnecessary, 
cither by reason of the child not being yet born, op having dieil, or in 
consequence of the marriage of the partieii before the birth, or any such 
circumstance. 

If the putative father when before die ma^strates agrees to indemnify 
the parish, the security given is by the 54 G*5, c.TO. vested in the over- 
seers of the poor of the parkh for the time being, who are constituted u 
corporate body for that purpose, and may sue as Rueh upon the instru- 
menu Indemnity, however, h all that the [>arish it* entitled to, and, there^ 
fore, whatever the penalty of the bond may be, if the child diej*, or in any 
way cea'ies to be a charge before th»t sum is expended, the lather is only 
liable for the expense actually incurred ; he cannot be liable to more than 
the penalty, be may be to less. So, if in compliance with a very repre- 
hensible custom, the fether has paid a gross sum of money to the parish 
for bis entire discharge, and the child should die, or cease to be a burthen, 
before that sum is expended ; the father may recover back the difference ; 
if he could not, it would he the interest of the parish officers to negJect 
the child, as they would be gainers by its early death. 

Where the child U actually bom, when the examination of the woman 
is taken, the two justices out of sessions either make or refuse to make an 
order of filiation and maintenance; and as far as regard* the latter, it h 
made either on the father alone, or on the father and mother both, in such 
proportions as under the elrcunistancea the justices think proper* In 
order to determine their discretion they are to hear evidence on both 
sides. If they make the order, the putative Hither may appeal to the 
sessions against it ; if they refuse to make it, the parish officers may apply 
to that court for an original order. 

The order, whenever made, may direct the father to pay the reasonable 
charges of the birth, the costs of apprehension and making the order 
.{not exceeding lo^.), the costii of tnuiatenanee already incurred, and a 
weekly sum so long a* the child remains chargeable to the pariflh. It 
may also, m 1 have before stated, impose payment of a weekly i»um on the 
mother for the same period. Diaolyedience to the order is punished by 
imprisonment. 

Where the father or mother run away, the proceediage of the parish 

. oflicer^ in seizing their rents, &c. are subject to the same controul, as in 

the case of a parent running away* and leaving his family chargeable. See 

ante,p.448. n,(3)., and the statutes and cftiei collected and arranged in 

Burn's Justice, title. Bastard. 

K K 2 
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tion but that of not inheriting, which civil policy renders ne- 
cessary, would, with regard to the innocent offspring of his 
parents' crimes, be odious, unjust, and cruel to the last de- 
gree : and yet the civil law, so boasted of for it's equitable 
decisions, made bastards in some cases incapable even of a 
gift from their parents 1. A bastard may, lastly, be made 
legitimate, and capable of inheriting by the transcendent 
power of an act of , parliament, and not otherwise *" ; as was 
done in the case of John of Gaunt's bastard children, by a 
statute of Richard the second. 

' Cod, 6. 57. 5. "4 Inst. 36. 
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wofuati -child under the age of sixteen ; and, if none be so 
assigned, tlie mother shall in this case be guardian '^i There 
are also guardians fw' nmlHre '' / which are, of course, the 
father or mother, till the infant attains the age of fonrleen 
years ^: mul in default of father or mother, the ordinary 
usually assigns some discreet person to take care of the in** 
fant*s personal estate, and to provide for his maintenance and 
educiition ^ (1) Next are guardians in socage (an appellation 
which will be fully explained in die second book of these Com- 
mentaries), who are also called guardians % t^e common law. 
These take place only when the minor is entitled to some 
estate in lands, and dien by the common law the guardian- 
ship devolves upon his next of kin, to whom the inheritance 
cannot possibly descend : as^ where the estate descended from 
his father, in this case his uncle by the mother's side cannot 
possibly inherit this estate, and therefore shall be the guar-- 
di&n K For the law judges it improper to trust the person of 
an infant in his hands, who may by jiossibility become licir 
to hini ; that there may be no temptation, nor even suspicion 
of temptation, for hirn to abuse his trust ". The Roman laws 
proceed on a quite contrary principle, committing the care 
of the minor to him who is die next to succeed to the 
inheritance, presuming that the next heir would take the best 
care of an estate to which he has a prospect of succeeding : 
and this they boji.'it to be " mmma, providetdiu ^" But in 
the mean time they seem to have fl^rgotten, how much it is 
the guardian's interest to remove the incumbrance of his pu- r 452 1 
pil's life from that estate for which he is supposeil to have so 
great a regard ^- And this affords Fortescae \ and sir Edward 

^ Co. Lin. B8, ^ The liomiin satyrist wfti fulJy 

^ Moor. 738. 3llcp«3S« Aware of Uus (tangpr, when he pytit 

'^SJdDus, 90* 2 her. 16% tliis priTale pmjer imo Uu- loouth of 

■ Li tt. $ 123. a »el^aK guafdhn ; 

qtiwi pouii iW vdU atiyiwd Jm in i}f»a Imiictk^ tspungam* Pera. 1 . 12. 
kaeretiUaie ektmari. GUmv. I.7» f.U. ^ c 44. 

(l) Thi& power of the tcdesiiisticul court to appoint ^ardians is qucs- 
tionuble; lord Hurdwickc expressly ticined it, and lord Mansfieitl seems 
to huve con^idercil it as limited to the Appointment of a guardian iid 
liiejHf whero an infant vfm a party to a suit in the court. ^>Aikiii*i, 63K 
3 Burr, 14J6. 
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The power and reciprocal duly of a guardian and ward 
are the same, />f'o Icmpot^e^ as tlmt of a father and child ; and 
therefore I shall not repeat tliem ; but shall only add, that 
the guardian, when the ward comes of age, is bound to give 
him an account of all that he has transacted on his behalfj [^ 463 ]. 
and must answer for all losses by his wilful default and negli- 
gence. In order therefore to prevent disagreeable contests 
with young gentlenienj it has become a practice for many 
guartiions, of large estates especially, to indemtiify themselves 
by applying to the court of chancer}^, acting under it's direc- 
tion, and accounting annually before the officers of that 
cdurt For the lord chancellor is, by right derived from the 
ctown, the general and supreme guardian of all infantss, as 
Veil as idiots and lunatici> ; Oiat is, of all such persons as 
have not discretion enough to manage their own concerns. 
jln case, therefore^ any guardian abuses his trust, the court 
'will check and punish him; nay sometimes will proceed to 
the removal of him, and appoint another in his stead p. 

2. Let us next consider the ward or person within age, 
for whose assistance and support these guardians are consti- 
tuted by law ; or who it is, that is said to be within age. 
The ages of male and female are different for different pur- 
poses- A male at twdi^ years old may take the oath of al- 
legiance ; at fourteen is at years of discretion, and therefore 
may consent or disagree to marriage, njay choose his guar- 
dian, and, if his discretion be actually proved, may make 
kis testament of his personal estate ; at sevetiieen may be an 
executor ; and at tvomt^me is at his own disposal, and may 
aliene his lands^ goods, and chattels. A female also at seven 

*• I Sid. 424. IP. Will, 703. 

will delegate the care to some proper person. As to the origin of ihis 
jurisdiction, see Vol. Ill, p,427. n.(l). 

The effect of the appointment hy testament i* rather more exteu^ive 
than the text implies, because the statute annexes to the ofkce the cus- 
tody and management of the infajit's real and personal estate^ and em- 
powers the guardian to bring all such actions relating thereto as a guardian 
m socage might. On the other hand, this appoiiitmentj as stated in the 
text, does not so far supersede the genera! duty and power of the chancel- 
lor, as delegate of the crown, to protect infants , but that he may interfere 
in casca of gross misconduct, or legal incapacity, such as that of lunacy 
or bankruplcy, t^ coatroul ar even to remove him. 
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he may sue either by hh guardian, or procheiu am^^ Iiis next 
IViead who is not his guardian. This procheiu ami/ may be 
any person who will undertake the infant's cause; and it 
frequently happens, that an infant^ by his procheiu ami/, in- 
stitutes a suit in equity against a fraudulent ^ardian In 
criminal cases, an infant of the age oijmrteeu years may be 
capitally punished for any capital offence ^ ; but under the 
age of s€in.-H he cannot. The period between seveu m^ii/mir* 
teen is subject to much uncertainty: tor the infant shall, 
generally speaking, be judged pn;««yffaV innocent : yet if he 
was doli €apai\ and could discern between good and evil at 
the time of the offence committed, he may be convicted, and 
undergo judgment and execution of death, though he haUi 
not attained to yeais of puberty or discretion*. And sir [ 465 ] 
Matthew Hale gives us two instances, one of a girl of thir- 
teen, who was burned for killing her mistress ; another of a 
boy still younger, that had killed his companion and hid him- 
self, who was hanged i for it appeared by his hiding that he 
knew he had done wrong, and could discern between gcKxl 
and evil : and in such cases the maxim of law is, that inaiitia 
mppiet aetaienu So also, in much more modern times, a boy 
of ten yenrs old, wlio was guilty of a heinous murder, was 
held a proper subject for capital punishment, by the opinion 
of all the judges ^.(S) 

With regard to estatei and civil property, mi infant hath 
many priviteges, which will be better understood when we 
come to treat more particularly of those matters; but tliis 
may be said in general, that an infant shall lose nothing by 
non-claim or neglect of demanding his right; nor shall any 
other laches or negligence be imputed to an infant except in 
some very particulur cas^. 

* 1 H»KP. C, 25* ^ Fostef, 73- 



that purpose. 2tl», He docs not net^naHt^ appear by his regular guordiEii 
as the text implies, but by any person whoai I he court shall appoint guar- 
dian ad Uiem to defend that particular suit. It ts within the province of 
every court to nppoint a guardian ad iiienij where a party in a suit is an 
infant, SeeVoLUI. p.4tT. 
(5) See Vol. IV. p, 25, S4. 



Ch, la OF PERSONS, -t67 



CHAPTER THE EIGHTEENTH. 



OF CORPORATIONS. 



^^lyE have hitherto considered persons in their natural 
capacities, and have treated of their rights and du- 
ties. But, as all personal riglits die with the person ; and, 
as the necessary forms of investhig a series of intlividaalsj one 
after another^ with the same identical rights, would be very 
inconvenient J if not impracticable ; it has been fbund ne- 
cessary, when it is for the advantage of the public to have any 
particular rights kept on foot and continued^ to constitute 
artificial persons, who may maintain a perpetual succession, 
and enjoy a kind of legal immortalityt 

These artificial persons are called bodies politic, bodies 
corporate, [corpm^a corporaia) or corponitioas ; of which there 
is a great variety subsisting, for the advancemeni of religion* 
of learnings and of commerce ; jn order to preserve entire 
and for ever those rights and immunities, which, if they 
were granted only to tljose individuals of which the body 
corporate is composed, would upon their death be utterly 
lost and extinct- To shew the advantages of these incorpor- 
ations, let us consider the case of a college in either of our 
universities, founded ad sUtdendum et orandum^ for die encou- 
ragement and support of religion and learning. If this were 
a mere voluntary assembly, the individuals which compose it 
might indeed reatl, pray, study, and perform scholastic exer* 
cises together, so long as they could agree to do so : but they 
could neither frame, nor receive any laws or rules of their [ igg ^ 
conduct ; none, at least, which would have any binding force, 
for want of a coercive power to create a sufficient obligation* 
Neitlier could they be capable of retaining any privileges or 
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rnaintenniice of ecdesiastlcal discipline : and from tliem our 
spiritual corpomtions are derived* But our laws have con- 
siderably refined and improved upon the invention, according 
to the usual genius of the Engliiah nation ; particularly with 
regartl to sole corporations, consisting of one person only, 
of which the Roman lawyers liad no notion ; their maxim 
being, that ** ires faciunt colkgiuin ^/' Tliough they held, 
that if a corporation, originally consiisting of three persons, 
be retluced to one^ " si tmiversUm ad unum redif^^* it may still 
subsist as a coiporation, ** et slet nmnen univeniiatis ^," 

Before we proceetl to treat of the ^^everal incidents of cor- 
porations, as regarded by the laws of England, let us first 
take a view of the several surts of them j aiul then w^e shall 
be better enabled to apprehend their respective qualities. 

The first clivision of corporation is into aggregate and $oie* 
Corporations aggregate consist of many {Persons united to- 
gether into one society, and are kept up by a perpetnal succes- 
sion of members^ so as to continue ibr ever : of which kind 
are the mayor and commonalty of a city, die head and leUows 
of a college, the dean and chapter of a cathedral church. 
Corporations sole consist of one person only and his suc- 
cessors, in some pardcular station, who are incoiporated by 
law, in order to give them some legal capacities and advantages, 
particularly that of |x*rpetuity, which in their natural persons 
they could not have had. In this sense the king is a sole 
coqx>ration '' 5 so is a bishop ; so are some deans, and preben- 
daries, di.stinct from their several chapters ; and so Is every 
parson and vicar. And the necassity, or at least use, of this 
institution will be very apparent^ if we consider the case of 
a par^son of a church. At the original endowment of parish [ 470 J 
churches, the freeliold of the church, the church-yardj the 
parsoujige-house, the glebe, and the tithes of the parish, were 
vested in the tlien parson by the bounty of the donor, as a 
temporal recompence to him for l^s spiritual care of the in- 
habitants, and with intent that the same emoluments should 
ever afterwards continue as a recompence for the same care, 

. *■ igr.5o, 16*8. ^ Co. Lttt.43. 

• jm. 3, 4. 7. 




470 THE RIGHTS Book 1. 

But how was this to be effected ? The freehold was nested 
in the parson; and if we suppose it vested in his natural ca- 
pacitvj on his death it might descend to his heir, and would 
be hable to his debts and incunib ranees : or, at best, the 
heir might be compc4lHble, at some trouble and expense, to 
convey these rights to the succeeding incumbent. The law 
therefore has wisely ordainetl> that the parson, quatenns parson, 
shall never die, any more than tlie king: by making him and 
his successoi-s a corporation. By which means all the ori- 
ginal rights of the parsonage am preservetl entire to the sue* 
cessor: for the present incumbent, and his pretlecessor who 
hved seven centuries ago, are in hiw one and the same person ; 
and what was given to the one was given to the other also, 

Akother division of incorporations, either sole or Jtggre- 
gate, is into ecdesiastkal and lai/. Ecclesiastical corporations 
are where the members that compose it ai^ entirely spiritual 
persons ; such as bishop!^ ; certain deans, and prebendaries ; 
all archdeacons, parsons, and vicars ; winch are sole corpo- 
rations ; deans and cliapters at present, and formerly prior 
and convent, abbot and monks, and the like, boclies aggregate. 
These are erected for the furtherance of religion, and perpe- 
tuating the rights of the chuich, { I ) Lay corporations are of 
two sorts, civil and vleetno^mry* The civil are such as are 
erecte<l for a variety of temporal purposes. The king, for 
instance, is made a corporation to prevent in general the 



(t) It will be scea in the course of the chapter^ that itjs not so iniicli 
the spiritiial metiiberi, as the spiritua] purpose, which constitutes a corpor- 
ation ecclesittstic&l. 

It may be as well in passing merely to notice that before the R«fonnatJck<i, 
corpor»t<oT>js aggregate were suLxLivided into those, where all the members 
were capable, i, c. in civil existence, \ind thoiie where the head alont* waa 
capable, and the other members incapable. Thus the master and fcllowt 
of a college were all capable, sned and w'ei'e sued, took and granted by 
their aggre^te name ; while, of an abbot and tiionki the first only mta 
civilly capable, the latter we^ defunct, «ad the abbot «ied or was suad 
alone in right of his house. 

A corresponding subdivision of ecclesinstical corporationi wa* into re- 
gular and secular,- the fonuer were those of which the members lived 
under some conventual rule; the latter conversed in ^ecul<i, performed 
ipiritual offices to the laity; were, in short, the eccleaiasucal cotporatioai 
aggregate of the prcicnt day, Kyd, on Corp, i. m. 25, 



I 
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possibility of aii inteiregmmty or vacancy of tlie throne, and 
to preserve tlie possessions of the crown entire; for imme" 
d lately u|K>n the demise of one king, his successor is, as we 
have tbrmerly seen, in full possession of the regal rights and 
dignity. Other lay corporations are erected for the good 
government of a town or particular district, as a mayor and t 471 ] 
commonahy, bailiff and burgesses, or the like ; some for the 
advancement and regulation of manufactures and commerce; 
as the trading companies of London, and other towns ! and 
some for the better carrying on of divers special purposes ; as 
churchwardens, for conservation of the goods of the parish (2); 
the college of physicians and company of surgeons In Lon- 
don, for the improvement of the medical science ; the royal 
society for the advancement of natural knowledge ; and the 
society of antiquaries for promoting the study of antiquities. 
And among these I am inclined to think the general corporate 
bodies of the universities of Oxford and Cambridge must be 
ranked: for it is clear they are not spiritual or ecclesiastical 
corporations, being composed of more laymen than clergy : 
neither are they eleemosynary foundations, though stipends 
are annexed to particular magistrates and protessors, any 
more than other corporations where the acting oflScers have 
standing salaries ; for these are rewards pro opera et laljore^ 
not chf>ritable donations only, since every stipend is preceded 
by service and duty ; they seem therefore to be merely civil 
corporations. The eleemosynary sort are such as are con- 
stituted for the peqietual distribution of the free alms, or 
bounty, of the founder of them to such persons as he has 
directed* Of this kind are all hospitals for the maintenance 
of the poor, sick, and impotent : and all colleges, both in 
our universities and on/ * of them : which colleges are founded 
for two purposes; 1. For the promotion of piety and learn- 
ing by proper regulations and ordinan<%s. 2< For imparting 
assistance to the members of those bodies, in order to enable 
them to prosecute their devotion and studies with greater ease 
and assiduity. And all these eleemosynary corporations are, 

' Suefa «i at Matichester, EtODj Win<£he«t«rp kc* 

(S> See Bate, p.?94, a. (17). 
VOL. I* 1' I- 
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complete legal idea of any of these persons, but we must also 

have an idea of a corporation, capable to transmit his riglits 

to hiss successors, at the same time. Another method of [ 473 ] 

implication, whereby the king's consent is presumed, is as to 

all corporations by prescription^ such as the city of London, 

and many others ^, which have existed as coqiorations time 

whereof the memory of man runneth not to the contrary • 

and therefore are looked upon in law to be well created. For 

though the members thereof can shew no legal charter of 

incorporation* yet in cases of such high antiquity the law 

presumes there once was one? and that, by the variety of 

accidents which a length of time may produce, the charter is 

lost or destroyed. The methods by which the king's consent 

Is expressly given, are either by act of parliament or charter. 

By act of parliament, of which the royal assent is a necessary 

ingredient, corporations may undoubtedly be created * ; but 

it is observable, that (till of late years) most of those statutes, 

which are usually cited as having created corporations, do 

either confirm such as have been before created by the 

king; as in the case of the college of physicians erected 

by charter 1 Hen. VIIL^ which charter was afterwards 

confirmed hi parliament^; or, they permit the king to erect 

a corporation in future with such and such powers ; as ia 

the case of the bank of England % and the society of 

the British fishery % So that the immediate creative act was 

usually performed by the king alone, in virtue of his royal 

prerogative **• 

All the other methods, therefore, whereby corporations 
exist, by common law, by prescription, and by act of par- 
liament, are for the most part reducible to this of the king's 
letters patent, or charter of incorporation. The king's crea* 
tion may be performed by the words ** crmmm^ erigimm^ 
" fimdamiis^ incorpryramm" or the like. Nay it is held, that 
if the king grants to a set of men to have gildam nmxafmiam^ 

* 3 lost, 330- "" St»t. S & e W* & M, c, «Q. 

^ 10 Bep. 2a 1 HalL Abr. 512, ' Stat, m Geo. IL c. 34. 

fc BR«p.n4, "^ See|Mgi^272. 

LL S 
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particular instance before mentioned, it was done, as sir Ed- 
ward Coke observes \ to avoid the charges of incorporation 
and licences of morUnain in small benefactions ; which in his 
days were grown so great, that they discouraged many men 
from undertaking these pious and charitable works. (5) 

The king (it is said) may grant to a subject the power of 
erecting corporations \ though the conlraiy was formerly 
held * I diat is, he may permit the subject to name the per- 
sons and powers of the corporation at his pleasure ; but it is 
really the king that erects, and the subject is but the instru- 
ment : for though none but the king can make a corporation, 
yet qui JacU per aliimi facit per se ". In this manner the 
chancellor of the university of Oxford has power by charter 
to erect corporations ; and has actually often exerted it, in 
the erection of several matriculated companies, now subsist- 
ing, of tradesmen subservient to the students. 

When a corporation is erected, a name must be given to 
it ; and by that name alone it must sue and be sued, and do 
all legal acts ; though a very minute variation therein is not ^ #75 ] 
material \ Such name is the very being of it*s constitution ; 
and, though it is the will of the king that erects the corpotr 
ation, yet the name is the knot of it's combination, without 
which it could not perforai it*s corporate functions '^, The 
name of incorporation, says sir Edward Coke, is as a proper 
name, or name of baptism ; and therefore when a private 
founder gives his college or hospital a name, he does it only 
as a god&ther ; and by that same name the king baptizes the 
incorporation *. 

' 2 Insi- 7L**2, " 10 Kep. 33, 

» Bro* Ahr, iU^ J¥fMf, S3- Ylnnr. * Ibid. 122. 

Prtr&g. M. b. pL I &. * Glib. Hi«L C, P. 182, ^ 

« YcvtKwk, S Heo. VIL 13. MO Rep. 23. 

(5) The power of ihe king !□ creating corpontion^ jsimt he obvioaily 
limited by the bounds of ihe exbting law ; he cannot confer powers or 
privilegeb which imnsccnd them. When therefore a corporation b to be 
created with jjowere or privilegei of that sort, luch for example as that 
granted to the Ea&t India Company of trading exclusively with cer- 
tain part* of tiie world, recour^ must be had to the supreme power of 
parliaments * 

L L 3 
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lowed to make by-laws which may aftect the kijig's praro* 
gativei or the common profit of the people, under penalty of 
40/, unless they be approved by the chancellor, treasurer, 
and chief jusllces, or the judges of assise in their circuits i 
and, even Uiough they be so approved, stilly if contrary to 
law, they are void *=. These five powers are inseparably inci» 
dent to every corporatioHj at least to every corporation 
aggregate ; for two of them, though they may be practised^ 
yet are very unnecessary to a corporation sole ; viz. to have 
a corporate seal to testify his sole assent, and to make statutes 
for the reguJation of his own conduct. 

Theue are also certain privileges and disabilities that attend 
an aggregate corporationj and are not applicable to such as 
are sole i the reason of them ceasing, and of course the law, 
It must always appear by attorney ; for it cannot appear in 
person, being, m sir Edward Coke says ^, invisible, and 
existing only in intendment and consideration of law. It can 
neither maintain, or be made defendant to, an action of 
battery or such like personal injuries : for a corporation can 
neither beat nor be beaten^ in it's body politick A corpor- 
ation cannot commit treason or felony, or other crime, in it's 
corporate capacity '' i though it*s members may in their distinct 
individual capacities *. Neither is it capable of suffering [ i77 ] 
a traitor's or felon's punishment, for it is not liable to cor- 
poral penalties, nor to attainder, forfeiture, or corruption of 
blood. It cannot be executor or acUninistrator, or perform 
any personal duties; for it cannot take an oath for the due 
execution of tlie office. It cannot be seised of lands to the 
use of another * j for such kind of confidence is foreign to the 
end of it's institution. Neither can it be committed to pri- 
son^: for it*s existence being ideal, no man can apprehend 
or arrest it* And therefore also it cannot be outlawed ; for 
outlawry always supposes a precedent right of arresting^ which 

' Stkt. 19Hcii,VIL C.7, U Bep,54. Ihc director* only sfwU be aasw«r«bl« 

' iO Rep. 32- in their pefsonalcnpadtiCT. ^. 4, 3. T.?. 

■ Bro. Ahr. t*L CbrjNtfolifmjSS, ^ Bra, Ahr, til* Ft^ojfpu qL uK4t 40- 

ft 10 Rep. aa. Bacon of use*. 347» 

1 The civil Uw also urdaiiu that, for ^ PJowd. SaB* 
(be mbbcfaAviour of » body (wporatr, 

LL 4 
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the cliarter-housej London, who have no president or supe^ 
rioFj but are all of equal authority- In a|^gregate corpor- 
ations also^ the act of the major part is esteemed the act of 
the whole ^ By the civil law this major part must have con- 
sisted of two-thirds of the whole; else no act could be per* 
formed * ; which perhaps may be one reason why ihey re- 
quired three at least to make a corporation, But^ with us, an^^ 
majority is sufficient to determine the act of the whole body. 
And whereos, notwilhstanding the law stood thus, some 
founders of corporations had made statutes in derogation of 
the common law, making very frequently the unanimous 
assent of the society to be necessary to any corporate act ; 
(which king Henry VIII. found to be a great obstruction to 
his projected scheme of obtaining a surrender of the lands of 
ecclesiastical corporations,) it was therefore enacteil by statute 
23Hen.VIIL c.27p that all private statutes shall l)e utterly 
void, whereby any grant or election, made by the head, with 
the concurrence of the major part of the body, is liable to 
be obstructed by any one or more, being the minority ; but 
this statute extends not to any negative or necessary voice given 
by the founder to tlie head of any such society, (8) 

' Bro. Akr. tit, CorjwrtiiUfH* 31. 34 ' Ff. 3, 4. 3. 



(S) It h very often an important consideration, where panicular cor- 
porate acts are directed to be done by tbe bod3' or the major part of the 
body, what h a fufficient majority for the purpow; or, stating the question 
more accurately, what number of meniberi asftembied to do a corporate 
act form a legal representation of the whole? for in all cajse& where a 
tuajority is to bind, the majority of tbe members so atsembled will bind 
the whole, if they were a fit representation of the whole body. Thus^ it 
being settled that forty members represent the common council of hondoa, 
though the wliole number far exceeds eighty ^ it is clear that if otiiy forty 
be afisembled. the vote* of twenty-one are sufFictcnt for any coqwrate 
mU Bee /?, v. Monday ^ Cowp, 5»8. 

Stating the que&tton thus, the generfd distinction secius to be between 
bodies definite and indefinite in their number. Where the number is 
indefinite, and therefore may be supposed capable of increase to any 
amount, it might he very inconvenient to require the attendance of a 
majority of tJie whole for the pcrfonnance of any corporate act ; while 
on the other hand the incorporator, by not limiting any nnniber, has shewn 
no intention to restrain tbe aiembers, however few they may hap|>en to be, 

from 
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sons in law, land therefore, holden by theoij might with great 
propriety be said to be held in mortua manu. (9) 

I SHALL defer the more particular exposition of these sta- 
tutes of mortmain till the next book of these Commentaries, 
when we shall consider the nature and tenures of estates ; aiid 
also the exposition of those disabling statutes of queen Eliza- 
beths W'hich restrain spiritual and eleemosynary corporations 
from aliening such lands as they ore at present in legal pos- 
session of; only mentioning them hi this place^ for the sake of 
regularity, as statutable incapacities incident and relative to 
corporations. 

The general duties of all bodies politic, considered in their 
corporate capacity, may, like diose of natural persons, be 
reduced to this single one; that of acting up to the end or [ 4^80 ] 
design, whatever it be, for which they were created by their 
founder. 

IIL I PROCEED therefore next to enquire, how these cor- 
porations may be visited. For corporationsj being composed 
of individuals subject to human frailties, are liable, as well as 
private persons, to deviate from the end of tlieir institution* 
And for that reason the law has provided proper persons to 
visit, inquire into^ and correct all irregularities that arise 
in such corporations, either sole or aggregate, and whether 
ecclesiastical, civil, or eleemosynary* With regard to all 
ecclesiastical corporations, the ordinary is their visitor, so con- 
stituted by the canon law, and from dience derived to us. 
The pope formerly, and now the king, as supreme ordinaryi 
is the visitor of the archbishop or metropolitan t the metro- 
politan has the charge and coercion of all his suffragan bishops^ 
and the bishops in their several dioceses are in ecclesiastical 
matters the visitors of all deans and chapters, of all parsons 
and vicars, and of all other npirituai corporations- With 
respect to all lay corporations, the founder, his heirs^ or 
assigns, are the visitors, whether the foundation be civil or 



(9) SaeVoUr. p. 968^274*, and ibid p. 576* 



^ 
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that the law Imving by immemorial usage appointed them 
to be visited and inspected by the king their founder, in his 
majesty's court of king's benchj according to the rules of tlie 
common law, they ought not to be visited elsewhere, or by 
any other authority *^. And this is so strictly true, that thougli 
the king by his letters patent had subjected the college of 
physicians to the visitation of four very respectable persons, 
the lord cliancellorj the two chief justices, and the chief baron ; 
though the college had accepted this charter with nil possible 
marks of acquiescence, and had acted under it for near a cen- * 
tury J yet in 1753, the authority of this provision coming in 
dispute, on an appeal preferred to these supposed visitors, [ 482 ] 
they directed the legality of their own appointment to be ar- 
gued:, and, as this college was merely a civil and not an elee- 
mosynary foundation, they at length determined, upon several 
doys' solemn debate, that they had no jurisdiction as visitors; 
and remitted the appellant (if aggrieved) to his regular remedy 
in his majesty's court of king's bench. 

As to eleemosynary corporations, by the dotation the 
fotinder and his heirs are of common right the legal visitors, 
to see that such property is rightly employed, as might other- 
wise have descended to the visitor himself: but, if the founder 
has appointed and assigned any other person to be visitor, then 
his assignee so appointed is invested with all the founder's 
power in exclusion of his heir. Eleemosynary corjiorations 

^ Thii notion is perbaps too refiTicii. pamtedi But not in the light of visitor : 

The court of king** bench (it may he for ns lu judg?nenU are liable to be 

said), from iti general supmntetideiit reversed by writs of error, it may be 

authority where otlier juriscUctions are thought to want one of the essential 

deficient, hva power to regubte «tl cor- marks of vifiitatoriid fiower. (10) 
porations where no specln] visitor is up- 



( 10) It may be questioned too, whether, upon the reoaoning of the test, 
the Court of Chancery would not be the place in which the king would 
exercise his viaiiatorial power. In the case of the King v, Sh Catkerin^t 
if fli^, 4 T.R, 233* where there wos no special visitor of an ekemoi^arf 
lay foundation, and no heirs of the founder remaining, it was held that the 
right of visitiitjon devolved to the king, to he exercisc^d by the lord chan- 
celtor. The circuni stance of this bemg a charitable foundation, doe« not 
leem to make any diflerence in the pruicipZe tipon which the king becomes 
visitor. 




Ch, 18, 



OF PERSONS. 



4SS 



are visited by the bishop of Ely, may in part be derived from 
the same original 

But, whatever might be formerly the opinion of the 
plergy, it is now held as established common law, that col- 
leges are lay corporations, though sometimes totally composed 
of ecclesiastical persons ; and that the right of visitation does 
not arise from any principles of the canon law, but of neces- 
sity was created by the common law And yet the power 
and jurisdiction of visitors in colleges was left so much in the 
dark at common law, that the whole doctrine wa^i very 
unsettled till the famous case of PMips and BmyK In this 
the main question was, whether the sentence of the bishop of 
Exeter, who (as visitor) had deprived doctor Bury the rector 
of Exeter college, could be examined and redressed by the 
court of king*s bench. And the three puisne judges were of 
opinion, that it might be reviewed, for that the visitor's juris- 
diction could not exclude the common law; and accord- 
ingly judgment wa^ given in that court* But the lord chief 
justice Holt was of a contrary opinion ; and held, that by the 
common law the office of visitor is to judge according to the 
statutes of the college, and to expel and deprive upon just 
occasioi]s, and to hear all appeals of course ; and that from 
him, and him only, the party a^rieved ought to have redress j 
the founder having reposed in him so endre a confidence, 
that he will administer justice impartially, tliat his determin- [ 454 ] 
ations are final, and examinable in no other court whatso- 
ever. And, upon this, a writ of error being brought into 
the house of lords, they concurred in sir John Holt*s opinion, 
and reversed the judgment of the court of king's bench. To 
which leading case all subsequent determinations have been 
conrormable. But, where the visitor is imder a temporary 
disability, there the court of king's bench wilt interpose, to 
prevent a defect of justice ^ Also it is said \ that if a founder 



' Lord R«ym. 8. 

» lUd. 5. 4 Mod, 106. Show. 35. 
Mkinn. U7, Salk. 40^. Ckrtbew, 
ISO. (12) 



h Sir*. 797, 



(12) In 2T,R,346. U ft very full report of lord Koh's jattgnient in this 
celebnted case, taken froin liii own mftnuscnpt. 





fife or lb 

^fcr €firi It whe» dl Ife m 6i$ummae d br tbe d»- 

\ «r ikclnir poGtic, tix grsntor tdtes it back br re^ 

m die one of crcrj other gnmfer life. The debts 

of a corporatioD, other to or from it, are totallr extinguisbed 
bjr It's dissdiition ; so that the roembers thereof cannot re- 
corer, or be charged with them, in their natural capacities * ; 
agreeable to that maxim of the ciril law *, ^ si quid urnvrr-^ 
** titati dAetUTy singulis turn debetur , nee, quod debet univer-^ 
** siUis, singuli debent/* 



C 485 ] A CORPORATION may be dissolved, 1. By act of parliament 
which is boondless in it's operations. 2. By the natural death 
of all it's members, in case of an aggr^ate corporation. 5. By 
surrender of it's franchises into the hands of the king, which 
is a kind of suicide. 4. By forfeiture of it's charter through 
negligence or abuse of it's franchises ; in which case the law 
judges that the body politic has broken the condition upon 
which it was incorporated, and thereupon the incorporation 
in void. And the regular course is to bring an information 



* 1 1 R«p. 98. 
I Co. Lin. I s. 



•» 1 Lar. 237. 
" Ff. S, 4. 7. 
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in nature of a writ of quo wafrarUo^ to inquire by what war* 
rant the members now exercise their corporate power, having 
forfeited it by such and such proceedings. The exertion of 
this act of law, for the purposes of the state in the reigns of 
king Charles and king James the second, paiticularly by 
seizing the charter of the city of London, gave great and just 
ofience; though perhaps, in strictness of law, the proceedings 
in most of tliem were sufficiently regular : but the judgment 
against that of London was reversed by act of parliament* 
after the revolution ; and by the same statute it is enacted, 
that the franchises of the city of London shall never more 
be forfeited for any cause whatsoever. And, because by tlie 
common law corporations were dissolved, in case the mayor 
or head officer was not duly elected on the day appointed 
in the charter or established by prescription, it is now pro- 
vided ^j that for the future no corporation shall be dissolved 
upon that account ; and ample directions are given for ap* 
pointing a new officer, in case there be no election, or a void 
one, made upon the prescriptive or charter day. (13) 

• Stat. S W. & M. c. 8. ' Stat 1 1 G90.L c. 4. 



(13) Se« Vol.111, p. 265. 
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with the appurtenances, to be the right of him the laid N^ IV; 
David, as those which the said David hath of the gift of tlie ' - 
aforesaid Abraham, Cecilia, and John ; and those they have re- 
mised and quitted claim, from them and their heiry, lo the afore- 
said David and his heirs for ever. And further the same Abra- 
ham, Cecilia, and John, have granted for themselves and their 
heirs, that they will warrant to the aforesaid David and his heirs, 
the aforesaid tenements, with the appurtenances, against all men 
for ever. And for this recognition, remise, quit-claim, warranty, 
fine, and agreement, the said David hath given to the said Abra- 
ham, Cecilia, and John, two hundred pounds sterling, 

k 4- The Note, or AhHrad. 

Norfolk, > SSrttoem David Edwards, enquire, complainant, and 
to wit, J Abraham Barker, esquire, and Cecilia his wife, and 
John Barker, esquire, deforciants, of two messfuages, two gar- 
dens, three hundred acres of land^ one hundred acres of meadow^ 
two hundred acres of pasture, and fifty acres of wood, with the 
appurtenances, in Dale, whereupon a plea of covenant was 
summoned between them : to wit, that the said Abraham, Cecilia, 
and John have acknowledged the aforesaid tenements, with 
the appurtenances, to be the right of him the said David, as 
those which the said David hath of tlie gift of the aforesaid 
Abraham, Cecilia, and John ; and those they have remised and 
quitted claim, from them and their heirs> to the aforesaid David 
and his heirs for ever. And further tht? &ame Abraham, Cecilia, 
and John, have granted for themselves and their heirs, that they 
will warrant to the aforesaid David and his heirs the aforesaid 
tenements, with the appurtenances, against all me if for even 
And for this recognition, remise, quit-claim, warranty, ^ne^ and 
agreement, the said David hath given to the said Abraham, Ce- 
cilia, and John, two huridred pounds sterling. 



j 5- Th^ Foot, Chirograph^ or Indeniures of the Fine* 

Norfolk, 7 ^i?<J9 i« f^t ^^^^ aGrefmertt^ made in the court of the 
to wit» J lord the king at Westminster, from the day of 
Saint Michael in one month, in the twenty-first year of the reign 
of tlie Lord George the second, by the grace of God of Great 
Britain, France, and Ireland king^ defender of the faith, and so 
forth, before John Willes, Thomas Abney, Thomas Burnet, and 
Thomai Birch, juHiceSi and other faithful subjecu of the lord 

aQ 3 
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N*' IV* the king then there present, bettt*eeii David Edvi^ardit, esquire, 
complainafir^ and Abraham Barker^ esquire, and Cecilia hh wife, 
and John Barker, esquire, deforciant*^ of two messuages^ two 
gardens^ three hundred acres of land, one hundred acres af mea* 
dow^ two hundred acres of paitnre, and £fty acres of wood^ with 
the appurtenances^ in Dak, whereupon a plea of covenant was 
summoned between them in the said court ; to wit, that the 
aforesaid Abraham, Cecilia, and John, have acknowledged the 
aforesaid tenements, with the appurtenances, to be the right of 
him the said David, as those which the said David bath of the 
gifl of the aforesaid Abraham, Cecilia, and John ; and those thej 
have remised and quitted claim, from them and their herrs, to the 
aforesaid David and his heirs for ever. And further, the &ame 
Abraham, Cecilia, and John, have granted for themselves and 
their heirs, that they will warrant to the aforesaid David and hi» 
heirs, the aforesaid tenements, with the appurtenances, against all 
men for even And for thi& recognition, remise, quit*clajm, war- 
ranty, fine, and 0greement> the said David hath given to the said 
Abraham, CeciHa, and John, two hundred pounds sterling. 



^6. PraelamationSt endorsed upon the Fink, according to^ iht 

Statutes^ 



^f 0ri3t proclamation was made the sixteenth day of Novem* 
ber, in the term of Saint Michael, in the twenty -tirsi year of the 
king withinwritten. 

®Jjr fficonTJ proclamation was made the fourth day of February, , 
n the term of Saint Hilary, in the twenty-first year of the king 
withinwiitten^ 

%^t ^trtl proclamation was made the thirteenth day of May^ 
n the term of Easter, in the twenty-first year of the king within- 
written* 

%^t foutt^ proclamation was made the twenty-eighth day of 
Jane, in the term of the holy Trinity, in the twenty -second year 
of the king with in written* 
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1^ A common Recovery qf Lands with double^ Vot£cher* 

§ 1. Writ ofEntri/ sur DiBneisin tu the PcMt; or PEAEcrpi. 

/tgC3Dia6(EE the Eccond, by the gract of God of Great Britaini 
France, and Ireland king, defender of the faith, and bo forth, 
to the sheriff of Norfolk, greeting. Commanl) David Edwardi, 
esquire, that justly and without delay he render to Francii 
Golding, clerk, two messu^gei, two gardens, three hundred acres 
of land, one hundred acres of meadow, two hundred acres of 
paiJturej and fifty acres of wood, with the appurtenances in Dale, 
which he claims to he his rtght and inheritance^ and into which 
the said David hath not entry, unless after the disseisin, which 
Hugh Hunt thereof unjustly, and without judgment^ hath made 
to the aforesaid Francis, within thirty years now last past, as he 
saith, and whereupon he complains that the aforesaid David 
deforceth him. And unless he shall so do, and if the said Francii 
shall give you security of prosecuting his claim, then summon 
by good summ oners the said David, that he appear before our 
justices at Westminster on the octave of Saint Martin* to shew 
wherefore he hath not done it ; and have you there the sum- 
moners, and this writ. iMimuB ourself at Westminster the 
twenty-ninth day of October, in the twenty-first year of our reign* 

Pledget of > John Doe. Summoner^ of the > John Den, ShtriiT * 
prosecution J Richard Roe- within named David, J Richard Fen, 

§ 2, Exemplijication qfthe Recovery HolL 

^ffgDE<0€E the second, by the grace of God of Great Britain, 
France^ and Ireland king, defender of the faith, and so forth, to 
all to whom these our present letters shall come* greeting. IHndtar 
jfj that among the pleas of land enrolled at Westminster, before 
Sir John Willes, knight, and his fellows, our justices of the 
bench, of the term of Saint Michael in the twenty-lirst yeir 

* Kote, thai [f the rvcarery be hud wilh sinf k v<niGfa«r> th« jmtU ni«rl(«d 
'^ tiiui'* m I S* are rnnittcd. 
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of our reign, upon lijc fi%-6econil roll it h thm coiitaini 
tettTF returnable on the octave of Saioi Martin. I^ucfoti^ to 
wit; FrancU Goldjag, clerk^ in hj£ proper person demandeth 
against David Edwards, esquire, two me««Y]age«, two gmrdenSi 
three hundred acres of land, one hundred &cre« of meadow, two 
hundred acres of pasture and fifty acres of wood, with the ap- 
p\trtenances, in Dale, as his right and inheritance, and into which 
the said David hath not entry, unless after the disseisin, which 
Hugh Hunt thereof unjustl J, and without judgment, hath made 
to tlie aforesaid Francis, within thirty years now last past- And 
whereupon he saith, that he himself was seised of the tenements 
^aremid, with the appurteoances, in Iiis demesne as oC fee and 
fight, in time of peace, in the lime of the lord di*: ling that now 
IS, by taJdng the prohu thereof to the value t» of six shillingB 
and eight pence, and more, in rents^ corn, and gra^§;] and into 
which [the said David hath not entry> unless as aforesaid:] and 
thereupon he bringeth suit [and good proof], 3nO the said 
David in hi:i proper person comes and defendeth his right, when 
[and where it shall behove himj and thereupon voucheth to 
warranty " John Barker, esquire ; who is present here in court 
" in his proper person, and the tenements aforesaid with the 
" appurtenances to him freely warranteth [and prays that the 
*^ said Francb may count against hira], ^liU hereupon the said 
" Francis demandeth against the said John, tenant by his own 
" warranty, the tenements aforesaid with tlie uppurtetiances, ia 
« form aforesaid, Sfc^ And whereupon he saith^ that he hiui- 
*t self was seised of the tenements aforesaid, with the appurte- 
** nances, in his demesne as of fee and right, in time of peace, 
** in the time of the Lord the king that now i^ by taking the 
** profits thereof to the value, Sfc, And into which, Sec. And 
^^ thereupon he bringeth suit, Sfc, 9ti|i tlie aforesaid John« 
** tenant by his own warranty, defends liis rights when, Sfc, and 
** thereupon he further voucheth to warranty" Jacob Mori and ; 
who is present here in court in his proper pers^p, and the f cne- 
menu aforesaid, with the appurtenances to him freely warranteth, 
Sfc, Slnl! hereupon the said Francis demandeth against the 
said Jacob, tenant by his own warranty, the tenements afore, 
sftid, with the appurtenances, in form aforesaid, Sfc* And wliere* 
upon he saith, that he himself was seised of the tenements 
aforesaid, with the appurtenances in his demesne as of fee und 
right, in time of peace, in the time of the lord the Iting that 
now is» by taldug the profits thereof to the value, %, And 
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